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of the facts out of which arose the trial of Henry W. Alien for 
Kidnapping, at the Onondaga Circuit, in June, 1852. 



-i^ On thf flret-day of October, 1851, a man named WllUom Hrory resided at the First Ward of 
the city of Syracuse, where he was pursuing the trade of a Cooper. Ho !liad been a resident of 
the city for a considerable time previous to that day. During the morning of that day he was 
seized by Marshal Allen and hia assistants, who claimed that he had been guilty of some ffoence 
agtdnst the State laws. After he bad quietlygiven himself in«U8tody, he was ironed, and taken 
in a carriage to the office of Joseph F. Sabine, Esq^ U. S. Gomroissioner, and on the way was 
informed, that he was claimed as a fugitive slave. The warrant, on which he was arrested, bore 
date on the 30th of September. On the first day of October, the city was crowded with citizens 
of the county, who were attending their County Fair, and with strangers who were attending a 
State Convention of the Liberty Party. A manacled slave, in the city of Syracuse, was a novelty, 
and an immediate and intense excitement ensued. Citizens and strangers flocked to the Cont- 
misstoners Office— the bells of the churches were tolled— Counsel volunteered to defend the 
person claimed, and the trial proceeded— the agent of the clidraant sitting in Court armed, and 
the man claimed, in chains. As the Court was about adjooinlng for dinner, the room being 
densely packed, the man Uonty made an effort to escape, and being indirectly aided by the 
bystanders— though without any apparent conoert— got out of the room in advanca of those 
having him in custody, and fled. He was overtaken, however, by some of the police of the 
city, and a few volunteer assistants, placed upon a cart, and drawn back through the crowded 
streets, his clothes torn oil; and ex(»sdvely bruized in the struggle, and was taken to the Police 
Ofllce of the city. The trial was resumed in the afternoon, the excitement continually Lucreasing, 
and a large crowd gathered in front of the Office. As evening approached, stones were thrown 
into the Office, and early in the evening, the Court was abriptly ad[Joumed until mondng. The 
Commissioner of the Counsel, and most of the spectators, left the Police Officei, leaving Henry in 
charge of Marshal Allen, and the Marshals iW>m Auburn, Canandaigua, and Rochester (who by 
some aecidep.t happened here on that day), and the Claimant Lear. About nine o'clock in the 
evening, the doors and windows of the Police Office were forced, and Henry rescued and sent to 
Canada. 

This occurrence was followed by the Indictment ia the United States District Court, of several 
persons charged with aiding in the jescue, and an Indictment in the State Court of Allen and 
Lear for kidnapping. 

A Joint Indictment was found in the Oyer and Termlnerfor Onendaga County, against Alien and 
Lear, under a Statute of New York, passed May 6, }840, entitled—^ An act. to extend the right 
of trial by Jury." (Chap. S35 of L&ws of 1840.) The seventeenth section of that Act is as 
follows: 

**.17. Every person who shall, without the authoarlty of law, fbrcibly remove, or attempt to 
remove tram (his State any fagitive firom service or labor, or any person who is claimed as such 
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IUrJUto, cOinH forfoU tho Bum of flvo Imndroil dollars to Iho parly nggrloTcd, and aliall bo doomml 
ffttUly of Uio crlmo of kldnapplngj nntlj wpon convlclloii of buoU oflbnco, eboU bo punlaliod by 
iniprisonmont Jn tho 8tnf« Prloon for a period not exceeding tou yonrs." 

This iMdlolmcnt wna romovod Into tho Suproino Court by Allen, who niono was arrested 
(Lear having left tho State), and ho plead a apoclal plea In bar, soiling forth tlio Issuing of tho 
warmitby SablnojWhom ho averred to bo CommlBslouer, delivery to him as Deputy of tho 
MorshrJ, luid that tho man was seized under Us authority ; and Justiiying Uio solzuro trndor tho 
Fugitive ftlavo Act of September 1850, To Uilo plea tho District Attorney replied, denying tho 
mattera atatodla tho pies, and denying the authority of Iho Commissioner to issue, or tho Marshal 
to torvo, Buol\ warrant. 

Tho Indlotment was sent down to tho drouit '''Oiirt to bo tried, and, on tho 3 Jet Jtmo, 1853, 
oemq on for triol. 



PROCEEDIiaS. 



[Reported by W. L. Orandal, of SyracnBeJ 



This case Is the first one of the kind that has been brought shico the Comtltutton of the United 
fitatos was adoptod. It, therefore, possossea, on that acccount, on importance which cotdd not 
otherwiau attach to it. 

Hemy W. Allen, the defendant, is Deputy U. S. Marshal. As suoli, a wamnt, issued by Jos. 
F. Sabln, U. S. Commissioner, for the arrest of one Jerry, otherwise colled WilUam Henry, on 
the 29th of September, 1851, was placed in his hands. It was dleged in said warrant that said 
Jerry owed "service and labor" to a party in Missouri. On the next day— 1st of October— 
Allen executed the warrant, by the arrest of the man Jerry, who was brought by him before 
Clommisdoner Sabine for examination, with a view to deciding whether be should be returned to 
Missouri, on the cIMm set up on the warrant. 

Before this examination was concluded, it is well known that Jeny left for ports lUknown, so 
far as the records of the U. S. Commissioner show. 

Marshal Alien was presented before the Grand Jury of Onondaga County, at the October 
eesstoQ of the County Court, 1851, for indictment under a law of the State of Itew York, 1840, to 
protect the rights of its citizens— or agabist kidnapphig. 

The Grand Jury found a true bill against Marshal Henry W. Allen, under said Act for kidnap- 
ping, in arresting Jerry under the said warrant. 

And hence, the case sot down for this dkay, 31st June, 1852, at the Onondaga Ch-cuit, before 
Justice Marvin. 

The proceedings of Marshal Allen were founded on the act called the Fugittve Slave Law, 
passed September 1840. 

The proceedings before the Grand Jury, on which Mfj^lial Allen was indicted, were founded 
on an Act of the Legislature of New York, of 1810. 

It would seem— the Reporter would beg leave to say— that the (|uestion in this case is, whether 
in the State of New York, any man has the rght, on any authority whatever, to place another 
person who has not committed crime, and is not charged with crime, or breach of contract, in 
durance vile, with impunity. Marshal Alien, in the arrest of Jeny, acted in confbrmity to the 
law of Congress of September, 1850— which would seem to make the issued timt the law is in- 
consistent with the constitutional rights of the people of the State of New York. 

Counsel for the people.— Rowland H. Gardner, District Attorney of Onondaga County, Oharlos 
fi. Sedgwick, and Gerrit Smith. 

For the Defendant— U. S. Dist. Attorney, James B. Lawrence, George F. Comstock, and 
Stephen D. DUiaye. 

At 10 minutes before 10 o'clock, the case was wdled, when— 

Mr Sedgwick stated that the witnesses for the prosecution liad been snbpoened, but were not 
j)r6sent in Court. The case was reserved. 

Afternoon Session* 

At half-past 3 o'clock, the case was again called. 
"Slio following jury was empanelled : 

^ Samuel Glllcy, Zenas Wright, Benj. Youngs, 

^ Orange Htli, Wm.K. Blair, SethRhoades, 

Ellas W. Benson, Wax. Van Alstine, Wm. Vimckham, 
Richard Patton, Warren Austin, Wm. K. Skinner. 
As soon as the panel was completed, Mr. Lawrence called for the names. 
Tiiey were read over by the Clerk. 

Mr.Lawronce enquired if there were any more names in the box ? [Clerk : There are.] 
No challenges were made, and the Jury was sworn. 

Mr. Lawrence raised the question whether the defence bad the affirmative. The indictment 
oIiargeB the defendant, with force and arms, and without authority of law, arresting one Jeriy, 
a man of color. The indictment Is imder the statute of 1840, sec 26. Mr. L. read wesectlon of 
the statute, imposing a fine of $500, and ten years of imprisonment, for kidnapping. Mr. L. then 
read documents showing that the defendant acted in conformity to law— including tlie warrant 
issued by U. S. Commissioner Sabine, for the arrest of Jerry, with a view to his return to John 
McReynolds, of Missouri, as a fh^tive from service and labor. It included, also, the return ef 
Marshal Allen, to the warrant The defendant denies that the people of the State of New. York, 
can prosecute him. 
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Mr. L. wont on to romnric ttmt In reply, the proaooutfon simply deny tim facts set forth m to 
tho Isaiitng of a wnrmnt ; dony thnt Sablno was a U. 8. Comml»3loaor ; that ho wns duly rp- 
pointed ; liony thot ho had n right to Isauo tho warrant, &c. 

Mr. L. Bald: Wo suppoao that oil wo havo to do Is to attend to tho facta hcruln donloil, nud 
prove thorn to bo Iruo ; and wo suppose that wo have ttio nfUrraallvo. 

Mr. 0. D. Sodgwlolc did not so understand tho state of tho coso. Marshal Alien— it is claimed 
by tho poonle— did ftilonoously, ficc, take tho man Jerry, without authority of law. Ho sunpoacd 
that tho dorondant's counsel would not admit tho Indictment but htteudod morely a specim plea, 
llio defendant must either admit or dony what is chai-ged. Such Is tho English law— Arohbul'rs 
Criminal Ploadlnir. 8Qth page, and sudt Is our own law. Tho counsel road to show that tho only 
coso whore a special plea was admissible, was when n county or town are ludlcte<l in roferonco to 
tho repair of a bridge. In onler to prov^iod to show that other parties ought to havo done tho 
work. In this case, tho oifenco Is admitted ; but tho nttompt Is mado to sliow that other ])urtios 
arc at fault. Clounsol also read bom page 01, that tho prosooutlon is bound to show tho offence, 
and that tho defence can show everything going to rebut tho allegations of tho prosecution. 

Counsol roferrod to 3d Revised Statutes, page (til, Tho party arraigned may demand trial— 
and a pica of not guilty Is to bo entered by tho Court, In all cases wherein tho trutli of tho Indict- 
ment is not admitted. Oo wont on to say, that it was competent for the prosooutlon, under the 
Indictment, to provo that Marshal Allen did things In roftrenco to Jerry out of the wan-ant. 
They, therefore, proposed to go on and j)rove those things, under tho traverse of tho Indictment. 

Tho Court: Mr. Sedgwick, what am I to do ? Hero la an Isauo sent down from tho Bupromo 
Oonrt, to bo tried. What can I do but tty that Issue as presontod ? 

Mr. Sedgwick: I supposo you nro to try the question, under tho Indictment, na it would be 
done in any Court, That you are to try tho case as in uiy other Oyer and Terminer. 

Tho Court spoke of it, as a special issue, arising iVom tho Defendant's special plea. TImt the 
case would bo confined to tho special plea, when no further answer was mado by the Ptosocutlon. 
tf Mr, Sedgwick is right, ore wo In a position to try the case nt all? 

Mr. Sedgwick supposed that tho case must be tried on the indictment, unless tho Defendant ad- 
mitted it to bo true. 

Tho Court referred to the practice in trying immaterial issues sent dovm, tec. It called Mr. 
Lawrence's attontlon to tho thct, that Mr. Sedgwick expected the case would be tried on tho 
original pleadings. 

Mr, Lawrence said a special plealn acriminal case, waagood. Yon are not precluded Itom it. 
niey have not demurred. They have made certain allegations. Wo say all we did, wos to 
take the roan on the warrant, and bring him into Court. They denied that we did it.— The 
whole object of the special plea, was to obviate tho necessity of testimony. What have wo con- 
sented to try ?i Tliat Sabine was Commissioner— that he issued the warrant— that Marshal 
Alien arrested Jerry on it— and that is the end of the case. He contended that Aichabold did not 
proclude them from pleading specially. It was done in civil cases, to so.vo the expense of testi- 
mony. He went on ;,to road IVora Arcbabold, that only in certain cases a special plea ^ seems 
roqulsite." We always had a right, in crimuial cases, to plead spechdly. It was never intended 
to preclude the right. In certain cases, it is necessary. He claimed that by the authority, they 
had a right to plead specially any thing in bar. The Statute of our State, read by Mr. Sedgwick, 
bad nothing to do with pleadings as in this case. 

Tho Court : It is agreed by all of you, that a plea of " Not Guilty," would be a good plea. 

Mr. Lawrence; Very well. We admit that we did take tho man— but that we took him 
properly, and deny that we did any thing more than v/e state. Mr. L. road from Wharton's 
Precedents to Indictments, to show that in Massachusetts special pleas were good. He main- 
tained that no authority a^ust special pleas, could be shown. We are to have the aillrmative. 
How can they begin 7 What have they to show ? By the pleadings, they have consented that 
when we have proved the warrant, and tho arrest under it, tno case is ended. They cannot go 
on and show that other things were done. 

Mr. Sedgwick said the gentlemoD did not seem to apprehend the point In tho case. Tho re- 
ply of Defendant, is a general denial of the indictment- and that is a plea of " Not Guilty." The 
statute says, if the Defendant does not deny the indictment, he confesses it. Ho says, also, that 
he acted by authority of law- we say he did not— and here is an issue. Wo are bound under 
that plea, to go on and prove that he did what la charged, and without authority of hiw. Ihero 
was no such things luder the laws of this State, as a prisoner escaping flrom a mal by any trick 
of special pleadings. He referred to the statute of th& State. 

The Court requested Its readlnfr again. 

Mr. Sedgwick rend, and continued: Tho statute applies precisely. The Defendant, in his 
pleadings, denies the truth of the indictment, and that brings up the whole case, flrom the start- 
ing point. 



Mr. Lawrence: Accon^ng to your argument, you could havo no special plea. 
Mr. Sedgwick: Ho can make the plea anur J'oi acffutt— but by that you confess to the charge 
in the indictment; admits he has been tried on it, ana therefore cannot be tried again. By this 
Statute, If a defendant denies the indictment, it is a pica of " Not Guilty." Tho Defendant here 
baa denied tite indictment--snd that makes an issue. We admit all they claim In regard to tho 
action of the Commissioner, Marshal, &c. ; bat we hare come to try the body of the indictment. 
Tbts question is not one of form, as raised by the counsel, but one of substance— as to what we 
are to try. From this, there is no escape. 

. The Court : The Pleadings present a stogular state of fhcts. I know of no way, but to try the 
issues the parties Iiavo seen at to make. Bead from tho Statute, in regard to kidnapping. The 
Indictment substaatially folio ws the Statate. The Defendantthen comes in, and says ne acted ac- 
cording to law. He then aven that this is hia cfllance as charged— and that he liaa done no more. 
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Tlio Poopio, InaUind of domurring, iakd isauo on It. Now, Is not thttj tho Usuo boforo mo ? If I 
rogurd It as a incro ploaof " Not Oiillty," I must strlko out till thows plomllngs. Can I do this V 
In anollior pliico— in tho Gouonil Term, ho could hoar tho motion. But horo ho had only to hoar 
tho U3U03 ns proaontod. Ho had docldod notions na to this form of pleading— but ho would not 
glvo thom. Ilo could not soo what tho Jury could And upon, oiecont tlio Ibsuos proaontod by thu 
plomllncffl. To say tho least of It, it la a very unusual way of pleading. 

Mr. Sodjjwlck : I auppojotho Jury aro to find whothor IhU Dofoudaut la guilty or not guilty ?— 
not whothor Sabln is Commia»louor, and Alton a Marshal. 

Tlio Covu't oxpi'OBEod assent. 

Mr. Lawronco: Guilty of what? 

Mr. Sodg wlclc : Guilty of attompting feloniously to tolxo a man ttam tho Stoto of Now York— 
" Kidnapping" in tcchnicaltonguaKO. 
It was thon ngrood that tho defence was to proceed, ns Brat claimed by Mr. Lnwrenco. 
Mr. George r. Comstock thou road the following stipulation : 

aui'REMK Court; ) 
Tho People vs. Henry W. Allen. J 

It la stipulated to admit on tho trial of this cause, that on tho 1st day of October lost, Josopli 
t\ Sabln, Esq., was a Commissioner of tho United St ites Circuit Court, appointed by order of 
that Court, entered on the 27th day of Jmie, 18(9 : that on that day na such Commissioner, ho is- 
sued tho warrant hereto aunoxed to the defendant In this cause us Deputy Matshal of the United 
States ; that tho Defendant or some Deputy Marshal oxecutod eaid warrant on tho same day by 
arresting Jerry therein namod, and bringing him boforo tho said Commissioner, and that ho 
made his return to said warrant, which is endorsed tiieroon. 

H. H. GARDNER, Dlst. Att'y. 

Mr. Sedgwick read a stipulation substantially admitting, that tho person claimed was a resi- 
dent of this State— that James Loar, as tho agent of one John McUoynoIds, of Missouri, who 
daimed that he owed him labor or service, as a slave for life, came hero with tho intent to re- 
move the man Jerry forcibly fVom the State— that Allen, (acting ns Marshal,) with a knowledge 
of the claim and intent of Lear, assliatcd in taking hi:ia. 

Mr. Sedgwick then colled Frederick Morrell. No answer. He then called Joseph F. Sabln. 

Mr. Lowrenco naked what he wished to prove ? 

Mr. Sedgwick said he wished to prove by Morrell, that for somo time Jerry hod boon a resi- 
dent. 

It was contended and agreed, that Jerry was such reaident. 
Mr. Lawrence desired to know what counsel desired to prove ? 

Mr. Sedgwick : By Mr. Sabin, we propose to show, that tho defendant took measures to keep 
Jerry after the return was made on the warrant. 

Mr. Comstock : That is beyond tho ploadiuga, and is therefore excluded. 

Mr. Sedgwick: We may as well state the whole ca*e. We propose to show that Alien took 
measures before the warrant was is«ued to sesure Jerry for the purpose or rotaitting him, and 
acts oflor tho warrant was returned. 

Tho Court suggested, that If there were any charges in the indictment not admitted in the 
special plea, they were confessed ; and it was not necessary to go into tho proof. 

Mr. Sedgwick thought we were in danger of confUsion, by confounding civil with criminal 
pleadings. 

Mr. Comstock: They chrage us with attempting to remove a man without authority of law. 
We admit that we attempted to remove the man— but showed the authority. They simply put 
themaelves, In their plea, on a denial of the facts. The special pleading in a crimbial cose, does 
not differ from special pleading in a civil cose. What do they propose to show ? That the de- 
fendant acted outside of the warrant. He supposed that some great principle was at stake— a 
coostitutioual principle. He was prepared for that, and to show the unconstitutionality of the 
law of New York mider which this indictment was foimd. 

Tho Court: It is intended, I suppose, to raise the Constitutional question. 

Mr. Sedgwick ; It is. 

Mr. Lawrence : Not hero-before this Court. Elsewhere it may be raised. 

Mr. Sedgwick : It will be a line time to raise that question after the prisoner has gone. 

Mr. Lawrence went on to insist that the Prosecution were attempting to change the issue. 
They have saXa to iia, " If you prove what is in your special plea, there is an end of the case." 
That la the language of the plea. He insisted that, as they had not demurred, the constituUoaai 
queation could not be raised. The facts are ail made out, that we all^ed—we have proven 
that the issue as sent here to be tried, is all true as maintained by us— and yet are we to be Iieat ? 

The Court, supposed that there was a geuerol understanding as to the facts, but that the Pioae- 
cuilon denied that the warrant was a warrant— that it was good' for nothing. 

Mr. Sedgwick : Yea. sir ; that is the very question we expected to meet. 

Mr. Lawrence thought otherwise. When the Defendant plead, he supposod the prosecution 
would demur. 

Tlie Court thought the Constitutional question could be raised under !.he pleadings. 
Mr. Comstock said the particular question now up, was, whether the Prosecution could corao 
into Court with testimony not referred to In the pleadings. 
The Court decided that tho testimony offered could not be admitted. 
Tho case was therefore declared closed. 

Tho Court then suggested that tho Counsel amlcab'y agro3 among themselvss as to the order 
of summing up. The case woa under the laws of this state : it was charged that on offence bad 
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beon committed ngninst tho lavra of thin Btnto ; on tho other hand, thnt tho act won douo nc-tur 
authority of tho laws of tho Unltod Sintca; ngulu on tho other, that tho law of CongroBS vas 
unconBtltuttotml, ntid thoroforo void. 

Mr. Sedgwick eald ho hod Biiggostcd, that tho Prosecution open tho argument. 

This was assented to. Aller a short rcco»3— 

Mr. Scilgwlck cold, thnt In tIow of Mr. Coraatoek's intimation that ho would maintain tho 
unconstitutionality of tho SJ6th section, (Rev. StututoB, 3d Ed.) and tho low of Now York, under 
which this Indictment was found, he would make a atotcmcnt of tho history and prorisions of the 
law of New York, under which this Indictment was found,, nnd proceeded to do so. 

When ho hod concluded. It was agreed that tho Court would o^ourn till 8 o'clock to-morrow 
morning, when IMr. Smith was to oommenco his nrguraent for tho prosecution. 

SoGond Day— morning' Sesslonc 

At 10 minutes post 8 o'clock, tho Jury having token their soots, tho Court was called to order 
by Hla Honor, tho presiding Judge, U. P. Marvin. 
Tho Jury was called, ond eleven answered. 

Tlio Crier colled on tho Sheriff to send for Wm. K. Dloh-, who was obsent. 

At half post 8 o'clock, Mr. Blah: arrived, and tho Court stated that tho argument could prococd. 



[NoTB BY THE Rbportbr.— From theso proceedings, lawyers will understond precisely how 
much, and precisely how little, tho jury hou to do with the decieion of this cose. OUiers may 
not. So I will state, that not n word was addressed to the jury by counsel. Not afhct was 
placed before them, save those in tho stipulation— that Allen was a Marshal, Sabine Commis- 
sioner, &c. The omy question raised wa.«, whether or not the Fugitive Slave Law is constitu- 
tional—and that tilol was before tho Judge. At the conclusion of the argument, Judge Marvin 
gave to tho Jury areview of the constitutional question— pronounced the low constitutional— and 
at the close oi' his review, advised the "Jury to bring In a verdict for the' defendant of 'Not 
Guilty.' " This the Jury did at once, in answer to the Inquiry of tlie Clerk. Their part in the 
decision, was one of form, only.] 



ABSTRACT 

OP 

&ERRIT SMITES AH&TJIEIT. 



Having closed hia introductory remarks, Mr. Smith proceeded to say — It 
is admitted in the pleadingra, that the prisoner had a part in this undertak- 
ing to sink his fellow-man into slavery. It is true, that these admissions do 
not make that part as extensive, as it really was, and as extensive as w& 
should have shown it to be, had we been allowed to produce witnesses. It 
nevertheless, answers my purpose in the argument, which I am, now, to 
make, .that the prisoner had a confessedly clear and responsible part in this 
undertiaking. 

And, now, what is the prisoner's excuse for this high crime against his 
brother man 1 It is, that he acted under law, and according to law. Well, 
if he did, then ho is innocent. If not, then he is guilty. I admit, that this 
is the hinge, on which this case turns. If that is a Constitutional, valid 
law, under which the prisoner acted, and if he rightly interpreted its scope 
and claims, then he should be acquitted— and, otherwise, convicted. 

It is sometimes, said, that it is unreasonable to require a merely ministerial 
officer to know what is law. But every man is required, and most reason- 
ably, too, to know what is law. Emphatically true is this in the case of him» 
who aspires to be, and who comes to be, a minister of the law. We, also, 
hear it said, that the bare existence of a law should be admitted to be pre- 
sumptive evidence, that it is Constitutional— such strong presumptive evi- 
dence, that the officer may feel entirely free to act upon it. Our reply to 
this is— that if the law is immoral and wicked, its immorality and wicked- 
ness constitute presumptive evidence of its Unconstitutionality. Especially 
prompt and full should be the presumption, that the law is Unconstitutional, 
if its immorality and wickedness are flagrant, as in the case of a law for 
slavery. Not to take this ground is deeply to dishonor the Constitution. 
If an execution is put into the hands of the sheriff, for the purpose of having 
him levy on hogs, he may take it for granted, that all is right— for he knows 
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that iKga are property. But if a process is put into his hands, for the pur- 
pose of having him treat a human being as property, and reduce that human 
being to slavery, then he is boumi to pause, and to enquire, whetlier the 
lavjr for tliat process can possibly be a Constitutional, valid law. It is often 
said, too, tha'u it is hard for an olficor to be punished for his ignorance of 
the law. Yes— but is not his title to our sympathies far weaker than that 
of the victims of his ignorance? By means of this ignorance, a freeman of 
the County of Onondaga might bo torn from his wife and children to spend 
liis remaining years under the lash of the taskmaster upon a Southern plan- 
tation. It is insisted, however, that if an officer act in good faith, his good 
faith should acquit him of blame, and protect him from punishment. But» 
there are many authorities to the contrary. I will refer to a few of them: 

Says Justice M'Lean [Peter's Reports, x. 94]. "It would be a most 
dangerous principle to establish, that the acts of a ministerial officer, when 
done in good faith, however injurious to private rights, and unsupported by 
law, should affijrd no ground for legal redress." In the South Bend 
(Indiana) fugitive slave case. Justice M'Lean held "that all, who assisted in 
procuring, with the officer, that served, and the judge, that tried, the writ 
were trespassers, and liable to the plaintiff in damage^.* * * * that the 
discharge of the fugitives by the judge v/as void, and, consequentiy, can 
give no protection to those, who acted under it * ♦ * * that the forms of law 
assumed afford no protection to any one." Justice Van Ness says [Johnson, 
XV. 165] : " Every tribunal, proceeding under special and limited powers, 
decides at its peril — and, hence, it is, that process issuing from a Court not 
having jurisdiction, is no protection to the Court, to the attorney, or the 
party, nor even to a ministerial officer, who innocently executes it. This 
is a stem and sacred principle of the common law, which requires to be 
steadily guarded and maintained." 

. Nor is it enough, that a judge or marshal can quote even an Act of 
Congress as authority for what he has done. Unless the Act is Consti- 
tutional, it affi:)rd3 no protection. Said Justice M'Lean, in a letter, 
which was extensively copied by the press, a year or two since : "An Un- 
constitutional Act of Congress imposes no obligations on a State or the 
people of a State; and may be resisted by an individual or a community. 
No one, I believe, will contradict this." If an Act of Congress direct the 
judge to direct the marshal to insult the people he meets, neither judge nor 
marshal can obey it with impunity. Emphatically unsheltered would they 
be by an Act of Congress, which commands them to enslave people—unless, 
indeed, such Act should prove to be Constitutional. 
/ It must be remembered, that the officer is required to swear to support 
( not an ^ct-of,Congress, ljut tho^Constitutio^ 

I will, now, proceed to show, that the law, under which the prisoner acted. 
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ia Unconstitutional, and tliat ho is, tliorefore, a kiduappor. I will rognrd 
the law fts intended to apply to slavea, whether it does, or does not, apply 
to any other class of poraons. 

My first position is, that the law is Unconstitutional, because it withholds the 
trial hyjury. 

The Constitution roqulros the trial by jury in all criminal prosecutions. 
Why does it ? Because, in such prosecutions, the highest interests of the 
accused — character, liberty, life— -are in peril. Hence, he is entitled to the 
advantage of a jury trial. 

Now, I admit, that the prosecution for the recovery of a fugitive slave is 
but a civil prosecution. Nevertheless, it is a pr03e6ution, which perils the 
liberty of the defendant—ay, his liberty for life. Liberty for life, did I 
sayl Oh! this expresses the idea quite too feebly and inadequately. 
Manhood for life, I should have said, Tho convict in the State Prison ia 
deprived of his liberty; but not of his manhood. His manhood survives; 
and is under the full protection of the laws. Should even the Governor of 
the State visit the State Prison, and lay but his little finger in violence and 
injustice upon the convict, he would soon be taught that he could not do so 
with legal impunity. But the prosecution for the recovery of a slave, if it 
goes against the defendant, sinks him into a chattel, and leaves him not a 
shred of his manhood, nor the least protection of law. 

Manifestly, then, had Congress acted in the spirit of the Constitution, the 
law in question would have provided the trial by jury for persons claimed 
under it. May CJongress, in enacting a law for the recovery of fugitive 
slave?, provide the trial by jury? All will admit, that it way. All will 
admit, that there is nothing in the Constitution to hinder it. Well, if it 
may, then it must — ^for, in such a case a may amounts to a must. No one 
will deny, that, if Congress would take upon itself to enact a law to carry 
out the Constitutional clause before us, it should enact just such a law, as 
it would be proper to enact, had the clause gone on, and ended with the 
following words: "And Congress shall enact a suitable law to carry out 
this clause." But who, I pray, can call a law suitable, which denies a jury 
to the man, who ia on trial for more than his life? Yes, much more than 
his life — for liberty and manhood are much more than life. 

Congress should have enacted, in this case, none but a reasonable law 
A palpably unreasonable law, in this case, is an Unconstitutional law. I 
say^not, that every unreasonable law is Unconstitutional; — for there may 
be unreasonable clauses in the Constitution — clauses calling for unreason- 
able laws. But this I do say — that, if there is a palpably unreasonable law » 
which the Constitution does not call for, then does its palpable unreason- 
ableness make it Unconstitutional. We must take this ground, if we would 
honor reason. We muat take this ground, if we would honor the Consti- 
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tution. I scarcely need add, that the groas unreaaonableneea of thia law, m 
withholding the trial by jury,ia entirely uncalled for by the Constitution. 

I need say no more to show, that thia withholding the trial by jury 
violates the spirit of the Constitution. I go on to show, that it violates its 
letter also. 

"In suits at common law, whore the value in controversy shall exceed 
twenty dollars, the right of trial by j ury shall be preserved." [viith Amend- 
ment of Constitution.] But the amount involved in a suit under the fugi- 
tive servant law will generally, if not always, exceed twenty dollars. Moro- 
■over, a suit under this law is a suit at common law. That it is such can be 
proved, in no wise, more conveniently and effectually than by quoting the 
very words of the S.C. of the U. S., which Lysande< Spooner quotes for 
this purpose. I shall, in other parts of my argument, as well as this, avail 
myself of the help of this admirable logician, whose writings I warmly 
commend to all my hearers. 

What is a suit? It is the prosecution of a claim. The Supreme Court 
has so defined it. 

In Cohens vs. Virginia, the court say : 

" What is a suit ? We understand it to be the prosecution, or pursuit of 
some cl'iim, demand, or request. In law language, it is the prosecution of 
some demand in a court of justice. * The remedy for every species of 
wrong is,' says Judge Blackstone, ' the being put in possession of that 
right whereof the party injured is deprived." The instruments whereby 
this remedy is obtained, are a diversity o{ suits and actions, which are de- 
fined by the Mirror to be * the lawful demand of one's right;' or, as Braoton 
and Fleta express it, in the words of Justinian, '■ jus prosequendi in judicio 
quod alicui deheturj — (the form of prosecuting in trial, or judgment, what 
is due to any one.) , Blackstone then proceeds to describe every species of 
remedy by suit ; and they are all cases where the party suing claims to 
obtrdn something to which he has a right. 

" To commence a suit, is to demand something by the institution of pro- 
cess in a course of justice ; and to prosecute the suit, is, according to the 
common acceptation of language, to continue that demand." — 6 Wheaton 
407-8. 

Well, is a suit the prosecution of such a claim, as is spoken of in the 
fugitive servant clause of the Constitution ? It is, if that clause refers to 
slaves. The Supreme Court have said, that it is. 

In the case of Prigg vs. Pennsylvania, the court say— 

"He (the slave) shall be delivered up on claim of the party to vsrhom 
such service or labor may be due; * * * A claim is to be made. What 
is a claim? It is in a just juridical sense, a demand of some matter, as of 
right, made by one person upon another, to do, or to forbear to do, some 
act or thing as a matter of duty. A more limited, but at the same time an 
equally expressive definition was given by Lord Dyer, as cited in Stowell 
vs. Zoueh, Plowden 369 ; and il is equally applicable to ike present case ; 
that 'a claim is a challenge by a man of the propriety or ownership of a 
thing, which he has not in his possession, but which is wrongfully detained 
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from him/ The slave is to be delivered up on the clainu,"— lf» Petars 
614-15. 

Wo hiwe, now, gone far enough to loam, that a prosecution for the re- 
covery of a fugitive slave ia a suit. It remains to be learned, that it ia a suit at 
« common lav^." Happily, wo can learn this also, from the Supreme Court, 
That Court gives the meaning of "common law and gives it too, as the 
term ia used in the Seventh Amendment of the Constitution : 

"The phrase "common law,' found in this clause, ia used in contr<idistinc- 
tion to equity, and admiralty, and maritime juriaprudence. The Constitu- 
tion had declared in the third article, • that the judicial power Jahall extend 
to all cases in law and equity arising under this Constitution, the laws of 
the United States, and treaties made or which shall be made under their 
authority &c., and to all cases of admiralty and maritime jurisprudence. It 
ia well known, that in cinl causes, in courts of eqmty and admiri.Hv, juries 
do not intervene, and that courts of equity use the trial by jury only in ex- 
traordinary cases to inform the conscience of the court. When, thereforOr 
we find that the amendment requures that the right of trial by jury shall b© 
preserved in suits at common law, the natural conelusion is,,that this .dia> 
tinction was present to the minds of the framers of the amendment. Bi/ 
common law, they meant what the Constitution denominated in the third 
article, ' law ; ' not merely suits which the common law recognized among it$ 
old and settled proceedings, but suits in, whick legal rights were to be ascer- 
tained and determined, in contradistinction to those where equitable rights 
alone were recognized, and equitable remedies were administered; or where, as 
in the admiralty, a mixture of public law, and of maritime law and equity 
was often found in the same sui/.'* * * * * 

" In ajuU sense, the amendment, ilien, may be construed to embrace all suits 
which are not of equity and admiralty jurisprudence, whatever may be the 
peculiar fwm, which they may asume to settle legal rights.^^ — 3 Peters, 446. 

Perhaps, it will be said, that a jury trial is not due to the fugitive slave, 
because the value in controversy is not to be measured by dollars — or, in 
other words, because a man is not property. But the slaveholder surely ia 
estopped from raising this objection ;— for, v^fhether the fugitive slave is, or 

i ia not, property, the slaveholder, nevertheles, claims him as such; More- 
over, the Supreme Court of the U. S. has said, that the prosecution in this 
case is a prosecution for property— that "the right," in question, "is a 
right of property." [Peters xvi., 616.] 
This denial of the right of trial by jury, together with the very extensive 

' acquiescence in such denial, constitutes, m my esteem, one of the most 
significant of all the evidences of the progress of despotism in this country 

i —one of the most significant of all the evidences of the growing contempt 
in this country for human rights. The trial by jury is the greatest defence 

< of the people's rights— the strongest bulwark of their safety;— and, hence 

: this denial of it should produce deep and wide-spread alarm. 

"The trial by jury," says Justice Story, [3d Peters, 446] " is justly dear 

' to the American people. It has always been an object of deep interest and 
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solicitude ; and every eticroaohmcnt ui)on it has been watched with gfeat 
jealousy. The right to auch a trial is, it is believed, incorporated with 
and secured in every State Constitution in the Union. One of the strongest 
objections originally taken against the Constitution of the United States 
was the want of an express provision securing the right of trial by jury in 
civil cases. As soon as the Constitution was adopted, this right was 
secured by the 7th Amendment. 

But it may be said, that the enactors of this law intended to deny the jury 
trial to the black race only. Alas, what an outraged race it is 1 In the 
words of the prophet Isaiah, "This is a people robbed and spoiled. They 
are all of them snared in holes, and they are hid in prison houses. They 
are for a prey, and none delivereth ; for a spoil, and none saith, restore." — 
Such, doubtless, was the intention. Indeed, had the intention been to deny it 
to the white race also, scarcely would the lives of the enactors have been safe 
from the fury of that haughty race. This distSnction between one portion 
of the American people and the other, although a stupendous crime, at 
which all should stand aghast, is, nevertheless, acquiesced in, and approved, 
by this superlatively guilty nation. 

This law does, in its terms, apply to both whites and blacks, and exposes 
both to its penalties. What, however, if the public sentiment is such, as to 
confine its operation, for the present, to the blacks ?~will not the denial of 
the right of trial by jury to one race of our citizens prepare the way for de* 
nying it to every other race of our citizens? — and will it not hasten the day, 
when this right shall be cloven down in every part of our land, and denied 
to every class of our people? 

My second posiiim is, that the lato is Unconstitutional, because the Com- 
missimeris not authorized by the Constitution to do what the law requires of 
him. 

The law invests him with a judicial office — a judicial office in the eye, and 
in the meaning, of the Constitution. It requires him to hear and determine 
the ease." 

But discerning men, who derire to uphold the law, and who see, that the 
investing of the commissioner with a judicial office, is necessarily fatal to 
the Constitutionality of the law, deny, that he is thus invested, They hold, 
that "the trial," "the adjudication" is to take place in the State, whence 
the fugitive escaped ; and that, in this respect, the fugitive servant clause of 
the Constitution and the fugitive-from-justice clause of the Constitution are 
iilike. But whilst the latter clause expressly provides, that the trial shell 
lie in the State, whence the fugitive escaped, the former clause does not 
express such a provision, nor imply it, nor, in the remotest degree, hint at 
it. The furtive servant is to be delivered up to the person, to whom, when 
his "claim" is examined, the servant is found to owe service: and, if the 
servant is a slave, then his master can sell him forthwith— and that, too, even 
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though hulf a dozen States intorveno between the slave State in which ho 
is arrested, and the slave State from which he fled. But the fugitive from 
justice is delivered up, not after it is ascertained, that he ia guilty of the of- 
fence charged against him; but that it may, in another jurisdiction, be ascer- 
tained, whether he is guilty of it. The fugitive of the one clause is to be 
delivered up, because ho has been tried and convicted. But the fugitive of 
the other, if, as is generally the case, he fled before conviction, is to bo deliv- 
ered up for trial — and is, therefore delivered up as an innocent person, and 
an innocent person he will remain, in the contemplation of law, until ho has 
been tried and found guilty. 

It is, nevertheless, held, that the trial of the fugitive servant in the State 
to which he has fled, is but a preliminary trial, and that his decisive trial is, 
according to the theory of the case, to be in a State Court, in the State 
from which he escapedo Our answer to this, is— First, that we see no pro- 
priety in calling that a preliminary trial, which is a comprehensive and con« 
elusive pne---a comprehensive and conclusive one so far as investigating 
and passing upon all the questions in the whole case can make it such. 
Second, that the trial under the Federal and paramount government, 
would operate as an estoppel to the institution of a suit in the State 
Court ; or, at least, that the trial, under that government, could be ef- 
fectually plead in bar on the trial in the State Court; for, surely, if it 
is competent for ^ Federal Court to decide, that A. B. is the slave 
of C. B., it cannot be competent for a State Court to reverse that de- 
cision. Third, that the law of 1850, claiming, as it does, that the Federal 
Government has exclusive jurisdiction of this case, does not presume, and 
could not presume, on any auxiliary or supplementary action, at the hands 
of another sovereignty. It must itself make a complete provision for the 
demands of the case. It, clearly, has no Constitutional right to rely on for- 
eign agencies to do any part of its own work. Moreover, if there are, to- 
day, State laws, which authorize a further trial in this case, they may, never- 
theless, be repealed tomorrow. And what goes still further to forbid all 
reliance on State action to complete that, which the Federal Government 
has left vndone,is that, on the question, whether a person is a slave, 
there is, in reality, no adjudication in any of the slave States. For, in none 
of those States, is a person claimed to be a slave, unless he is also claimed 
to be a colored person ; and, in none of those States, is a colored person 
allowed to call colored witnesses, 'where the other party is a white person. 
Now, that would be but a mockery of the adjudication of righte, where per- 
sons gre forbidden to testify, because their haur is white, or their eyes are 
blue. But the mockery in that supposed case would not surpass the mock- 
ery in this actual caso. 
It was, however, unnecessary for me to go into this argument, if what 
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the S. C. of tho U, S. has oaid on the point before ua rany be taken iis con- 
clusive authority. 

" It 18 plain, then, that whore a claim is made by the owner, out of pos- 
session, for the delivery of a slave, it must bo made, if at;nll, against some 
other person ; and inasmuch as. the right ia a right of property, capable of 
being recognized or asserted by proceedings before a court of justice, be- 
tween parties adverse to each otlicr, it constltutesj in the strictest sense, a 
coniroversy between the parties, and a case arising under the conatitutiou of- 
the United States; mthin the express delegation of judicial power given by 
that instrument.^* — Prigg vs. Pennsylvania, 16 Peters, 616. 

That Justice Story, who delivered this opinion of the court, had, ten 
years previously, expressed in his Commentaries [Vol. iii. 677] an opposite 
doctrine on this point, is neither material nor surprising. It is not material 
— for, besides, that his authority, as a judge of the S. C. of the U. S., 
is quite equal to his authority as a commentator, his authority, as a judge, ia 
in this instance; fortified by that of his associate judges. And his self-con- 
tradiction, in this instance, is not surprising— foi^ he haa far more than 
matched it in this very Prigg case. 

When writing that part of his Commentaries just referred to, Justice 
Story was, as a Northern man, endeavouring to convince the Sbuth, that 
she has nothin;^ to complain of ; and that it is "a delusive and mischievous 
notion, that the South has not, at all times, had its full share of benefits from 
the Union:" but when he came to write the Opinion of the Court in the 
Prigg case, he was a "Northern man with Southern principles." He was, 
then, aware, that the rule of interpretation laid down in his Commentaries 
[Vol. i. 337, and Vol. ii. 534], and so emphatically coneurred in by Kent in 
his Commentaries [Vol. i. 243, 8d edition^] was fatal to a pro-slavery con- 
struction of the Constitution : and, hence, he put forth a new and entirely 
different rale of interpretaMon. In his Commentaries he says, that the in- 
terpreter must adhere to the letter of the Constitution, and that " nothing 
but the text itself was adopted by the people ; '* — ^but, in the Prigg case, he 
bids the interpreter quit the certfdnty of the letter to launch forth upon the 
uncertainty of history I Peters xvi, 6 1 0. 

With few exceptions, and Justice Story was not one of them, the great- 
men of our country have fallen down at the feet of the slave power, no 
matter how much of self-respect or self-consiatency» the prostration has cost 
them. 

No more need be said to show, that the law requires from the commis- 
dbner the work of a judge. The only other question, is whether the com- 
missioner is a judge— a Constitutional judge. 

The fact, that the cbmmissioner is apppointed by a judge proves, t^t he 
is not a judge. Surely, surely, the Constitution recognizes no such 
mon8tr3U3 doctrine, as that one judge can appoint another judge. The 
proceedings of the appointee might come up for review before the appointor; 



and to prove the wisdom of his aolec.tion, as well as to save uninjured the 
rei)utation of his favorite, the appointor miglit be strongly tempted to make 
Im review a very partial and tender one. 

I readily admit, that a eourt may apppoint officers to take testimony, and 
to perforna acts in aid of a court. But, I cannot admit, that a court may 
appoint a court. The commissioner's court, however, is as truly, and inde- 
dontly, and emphatically, a court, as is the S. C. of the U. States. 

The fact, that the commissioner is paid in foes for his services does also, 
and does conclusively, prove, that he is not a Constitutional judge. The 
Constitutional judge receives a salary for his services. Is it said, that this 
point, at which the law of 1850 is Unconstitutional, is unimportant? It is, 
on the contrary, very important. The manifest object of the Constitution, 
in paying tha judge a salary, is to secure his impartiality and uprightness. 
Wore he paid in fees, he would be under temptation to favour plaintiffs — 
for he could not be ignorant, that plaintiffs aro apt to select the court, 
which is known to favour plaintiffs, and are apt to multiply suits, if they 
can have such a court to take them to. 

But it may be said, that the Constitution authorizes Congress to " vest 
the appointment of such inferior officers, as they think proper, in the courts 
of law." For the reasons already given, however, the commissioner cannot 
; be one of these " inferior officers." The services of a judge are required of 
him ; and no person can be a Constitutional judge, who receives his judge- 
ship from a judge, or who receives his compensation in fees. Moreover' 
the commissioner cannot be one of these " inferior officers," for the reason, 
that he is not an inferior officer. Call him an inferior officer, who has 
concurrent jurisdiction with the judges of the S. C. of the U. S.?— and> 
that too, in a class of cases more important than any other class of cases, 
which can come before an earthly tribunal ? — ^for, I hold, that there is no 
other class of cases so important, as that, in which the question is^ whether 
a man shall be left upon the heights of manhood, or be cast down into the 
depths of brutehood and chatteihood. I doubt not, that the enactors of 
; this law regarded the commissioner as an inferior officer. For, inasmuch 
as they took it for granted, that the law would bear upon negroes only— - 
■ a race of men, for whose rights they had no more respect than for the 
rights of doga — they saw not the rank and dignity of a judge in him, whom 
j their law called to the office (in their eyes, very low office), of disposing of 
: the fate of negroes. Again, can you call him an "inferior" officer, who, in 
; another important respect also, is the equal of the judge of the S. C. elf the 
; U. S.? — he, as well as such judge, holding his office during good behavior, 
or, in other words, for life ? For, if the commissioner is really a judge—a 
: judge Constitutionally, as well as in the nature and services of his office — 
then, whatever else to the contrary, he does, by the paramount authority of 
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the Conatitution» hold hia ofFico for lifo ;— ny, and, hy that aaino authority, 
he can, should the calls of kidnappers for his hidnappinif services become 
iufroquont, demand a salary, in lieu of his infrequent foes. Here is our 
commissioner Sabine, who issued the warrant for poor Jerry — his modesty 
may be all uucouscious of the honor — nevertheless, if he will but know it 
he is, if a Constitutional oilicor at all, a U. S. judge for life, and entitled, 
thereby, to claim a salary for lifo. A gain, is it fit to call him an " inferior " 
officer, who, not only, has the moat important of all cases brought before 
him, but whoso decision upon those ciuscs is conclusive and final? 
M>f third position i$, that the law ia Uncomtit utional, became it offers a bribe 
To say, that a law, which offers a bribe, is Constitutional, is to cast great 
reproach and insult upon the Constitution. 

Now, that this law is guilty of bribery is too plain to need argument 
Its bribery is open and shameless. In Bible language, it " declares its sin, 
as Sodom, and hides it not." And it is bribery, too, in behalf of the worst 
of causes and the worst of men. It is bribery for slavery against liberty. 
It is bribery for the slaveholder against the slave : for the rich agaipst the 
poor: for ihe strong and infiuential against the weak and helpless. This 
law offers to the commissioner twice as much money, if he will go wrong, 
as if he will go right : twice as much, if he will favor the proud and oppres- 
sive, as if he will show mercy to the sad and crushed ; twice as much, if he 
will decide for the rich plaintiff, as fur the poor defendant. 

Where, where, in ail the wide world, ca^ another statute be found so 
infamous and iiifernal, as this? 

My fourth poailion is, that ihe late is UheonstHutionali became it allow6 the 
auita under it to be decided solely on affidavits. 

These are suits at the common law : affidavits are unknown to the com- 
mon law : and, yet, these suits are to.be decided solely on affidavits ! 

A man is not suffered to lose his horse, or even his dog, on mere affidavits. 
How much less should he be suffered to lose himself on mere affidavits! 
What a gross outrage on human rights to authorize a magistrate to sweep 
thfem all away by the force of mere affidavits !-r^and how palpably does, the 
law, which authorizes this grosti outrage, violate the Constitution ! 

I will read aq able authority to show how very inadequate and uncertain 
a means of arriving at the truth is an affidavit, compared with the presence 
of the witness, and bis free examination by both parties. 

Justice Idvingstou says: " The right of cross examining is invaluable^ and 
not to be broken in upon. How often is testimony, which, when first de- 
livered, appears conclusive and irrefragable, eptirely frittered away by this 
process! So much so, that a witness well sifted, not unfrequently proves 
more against than in favor of the party, that produces hinj. If one eye 
.witness be worth more than ten ear witnesses [Ploris est oculatus testis 
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•&nm quam aunti docem] a still higher value muat be ect on proofs made 
in presence of both parties, comparod with cxparte declarations. In one 
way, tho whole truth comos out ; iu the other, no more than it may suit t)io 
witness or his friend to have disclosed. The not being Under oatli, although 
n serious objection, is not with me the greatest: beeauee, admitting every- 
thing said to be true, so long as it is in the absence of one, and probably at 
(he solicitation, of the other party, it should gt> for nothing." Johnson 
ii., 35. 

My fifth position it, ihat iho law it UiuOTUtitrUhnd, booaim it provid«ifor 
dispoainff of the ^asea under it bit e»parte teatimonjf. 

The law provides for admitting testimony on the plaintiff's aide only. It 
makes no provision whatever— not even by the slightest implication— for the 
reception of testimony, even rebutting testimony, from the defendant's 
side. Commissioner Morton of New York has been much blamed for re- 
fusing to hear testimony on the side of Horace Preston, whoni he rocontly 
sent into slavery. Nevertheless, it must be admitted, that this refusal is 
fully justified by the law. It is in harmony m\h both its leitter and spirit. 
Commissioner Morton was na good as tho law. He showed what the law 
is. 

This l^nconstitational feature of the law is all the more glanng iVom the 
fact, that the exparte testimony, for which the law provides, and r neh the 
law pronounces auflicient, is of the weakest kind~beittg mere affidavits. 

I said, that tho law makes no provision for receiving testimony on the 
defendant's side. Not only is this so, but it does, in effect, ay, and even 
expressly also, exclude testimony on his side. It does, in effect, ex- 
clude such testimony, by the " summary manner," in which the law reqtdres 
the case to be disposed of. The plaintiff may take montjhs to prepare for 
trial. But the defendant is not entitled to a moment To the rich and 
strong and oppressive pLiintiff the law accords all this advantage, fiut 
from the poor asd helpless defendant the law withholds it. Toward that 
wronged and wretched one its heart is as hard and unyielding as adamant 
2d. It expressly excludes testimony on the defendant's side, by expressly 
excluding his testimony. But is not a defendant as Worthy of belief as a 
plaintiff! Is not the oath of the servant as good as the oath of the master? 
Is not the oath of the ignorant man as good as the oath of the learned mani 
Is not the oath of the poor man as good as the oath of the rich man ! 
What a distinction is this to set up in a republican and christian land! — a 
laQd of republican and chriatun equality ! 

"A case in law or equity * says the S. C. of the U. S., "consists of the 
right of one party, as wall as the other.'" Wlieaton/w, 878. 

Lysander Spoonerasks: What is this " right" which is at the sametime 
<« the right of one party, as well as of the other?" It cannot be a right to 
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the thing in controvorey; because that can he the right of hut one of them. 
The " right," therefore, that belongs to " one party as well as the other," 
can bo nothing loss than the equal right of each party to produce all the 
evidence naturally applicable to suntain his own claim, and defeat that of 
Ids adversary ; to have that evidence weighed impartially by the tribunal 
that is to decide upon the facta proved by it; and then to have the law ap- 
plicable to those facts applied to the determination of the controversy. 

Is it said, that the commissioner may allow testimony on the defendant's 
side? He certdnly cannot, without violating the spirit, tenor, and purpose 
of the law. What, however, if he could ? No thanks to the law for it. 
The law does not oblige him to do so : — and if he does so, it is of his own 
mere favor and grace. 

How does this trial of a man for his liberty by mere exparte testimony 
agree with the great Constitutional protection : " No man shall be deprived 
of his life, liberty, or property, without due proceas of law 1" Perhaps, it 
will be said, that the slave is not a party to the Constitution ; and that, 
hence, this great Constitutional protection is not vouchsafed to him. We 
will see, under another head, that the slave is a party to the Constitution, 
and that all, who were permanent inhabitants of this laud, at the time the 
Constitution was adopted, were parties to it. Admit, however, that the 
slave is not a party to the Constitution, and is not entitled to proteetiou 
under it. Why, however, should such admission exclude from this protec- 
tion the person, who is claimed as a slave 1 The very thing to be proved 
is whether he is a slave: and, surely, therefore, this very thing should not 
be assumed. As the person arraigned for crime is to be held to be inno- 
cent, until he is proved to be guilty j so the person, arraigned as a slave, 
should be held to be a freeman, until he is proved to be a slave. Now, to 
iissume, that the person, seized as a slave, is a slave; and, then, on the 
strength of this assumption, to deny him, when on trial, the safeguards, 
which the Constitution provides, is a glaring and revolting specimen of that 
circular logic, which is entitled to produce no conviction, save that of ita 
own folly and absurdity. 

My sixth position ia, that the law is Unconatitutionalt because it vests judi- 
cial pover in State Courts. 

It does this in the face of various decisions of the S. C. of the TJ. Stiites 
aad other courts. I will quote from a few of these decisions. 

"If, then, it ia a duty of Congress to vest the judicial power of the U. 
States, it is a duty to vest the whole of it. * * * Congress cannot vest 
any portion of the judicial power of the U. States, except iu Courts ordained 
and established by itself. * * * Congress have legislated upon the 
supposition, that, m all the cases, to which the judicial powers of the U. 
States exttnded, they might rightfully vest exclusive jurisdiction in their 
own Courts." Wlieaton 1 : 3.sa-337. 

Chief Justice Spencer, in delivering the Opinion of the S. C- of the State 
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of N. York, concurs emphatically with tho S. C. of tho U. States iu the 

case, which I have just quoted. Johnson xvii: 4. 

" The State Courts are not ordained, nor established, by Congress, and 
nrr not nmonablo to that body. The judiciary of a State is n constituent part 
of another and an independent sovereignty, from which they receive their 
authority and support, whose laws they are bound to execute. But they 
are under no such obligations to the U. States, whose laws they are bound 
to obey as citizerts, but not to execute as ma^strates." Connecticut Ro-i 
ports vn : 243. 

The law is grossly Unconstitutional in this respect, inasmuch as it makes 
the action of the State Court mandatory and conclusive upon the Federal 
Court on two of the three points to be established, and sufficient on the 
third point also, if but the Federal Court shall acquiesce in the sufficiency* 
Let it not be said, that the action of the Southern judge is ministerial rather 
ban judicial. It is emphatically judicial. He is a judge in the case. He 
does not take testimony to be passed upon by, or to satisfy, the Northern 
judge; but to be passed upon by, and to satisfy himself; and his satisfac- 
tion is, as we have seen, sufficient and final on two of the three points in 
the case. 

My seventh position is, that the law is Viiconstitutioml, because of its inter" 
ferenceofthe legislative with the judicial department of Government, 

Tho law is guilty of this interference in enjoining " a summary manner" 
of trial, and in prescribing a poor kind and a small amount of evidence. 

"The judicial is a branch of the government co-ordinate with the legisla- 
tive and executive. Justice Story, speaking of the 3d Article of the Con- 
stitution, says: "It is tho voice of the whole American people, solemnly 
declared, in establishing one great department of that government, which 
was, in many respects, national, and, in all, supreme." Wheaton 1 : 328. 

The legislature is to make the laws: but it does not follow, that it is 
authorized to control the judicial administration of them. What if tiie 
le^slature has, hitherto, been allowed to encroach upon the judicial? It is 
not, therefore, to be allowed to continue its encroachments. Prescription 
cannot be justly clmmed for them. 

In no respect should the legislative be allowed to override the judicial — 
least of all, in respect to the kind and amount of the evidence— the evi- 
dence being so vital a part of the lawsuit. Again, if in one class of cases, 
the legislature may dictate to the judiciary to receive testimony on one side 
only, why may it not do so in cases of every class? And, if it may dictate 
so far, why may it not forbid all testimony 1 

Suppose Congress should be disposed to arm itself with despotic power, 
and should, to this end, enact laws in palpable violation of the Constitu- 
tion. Suppose, farther, that in order to prevent the judiciary from declaring 
Buch laws Unconstitutional, it should enact, that the only testimony, on 
which the judiciary may declare a law Unconstitutional, is the confesston of 
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the mombora of Congi'oaa, tlwit they know tho law to bo irnconstitutional,, 
whon thoy voted for it. I nsk, would not that bo m oncroaahmont of tho 
loglslativo upon the j,udioial? All would admit it. Nevortheloaa, would 
that liberty of the logialativo mth thu judiBial exceed, the liberty, which ha* 
been taken in the present cage? 

la it said, that the. lawmaking power may re»uUice tho judicial adminis- 
tration of tho laws ? But,, if it may regulate it, it does not follow, that it 
may annihilate it. To regulate is one thing. To annihilate is another, and 
a very different thingii But for the legislative to claim the right to dispose, 
as it will, of the evidence in the cose, is virtually to claim the right to- anni- 
hilate the judicial administration of the laws. 

It. 13 high time, that the American judiciary had asserted its independence 
of the legislature, and its equality with it. It ia high time, that it had 
uet its foot down against the encroachments of tlse legislature. An inde- 
pendent, self-respecting, incorrupt, and incorruptible judiciary, is a nation's 
safety and glory. But a servile judiciary — a judiciary, which allows itself 
to be moulded at the will of the legislature, is a nation's curse and disgrace. 

If we must part with the legislature or judiciary, it had better be the 
former. Instead of consenting to the virtual annihilation of the judiciary, 
we might rather be looking forward to the day, when, under a higher and 
holier civilization, the legislature, instead of the judiciary, may, as in the 
JewiBh Theocracyj be dispensed with. 

My eiyhth position »S, that the lam ia Unconstitutional, because ii requires no 
testimony. 

I have shown, that the law provides, that the case may be wholly dis- 
posed of on affidavits: — and I havejalso, shown, that it provides, that it 
may be wholly disposed of on exparte testimoay— and, that too, of the 
weakest kind, mere affidavits. But I vrill, now, show, that the law pro- 
videsj that the case may be wholly disposed of, without testimony of any 
kind. I asked, under my last head, why, if the legislature could require 
the judiciary to receive testimony on but one side, it might not require it to 
receive no testimony at all. But it turns out, that the legislative has already 
encroached to this extent upon the judicial. 

This law provides, that the commissioner may dispose of tho ease wholly 
on the transcript laid before him. But the transcript and the record, from 
which it is copied, are utterly void, for the reason, that the State judge 
could have had no authority to act in tho case — Congress not being able to 
vest judicial power in him. 

These transcripts, which come up from the South, are of no more legal 
value than so many pieces of blank paper. As well may our State judges 
exercise their judicial powers in behalf of the Government of China, as in 
behalf of the Federal Govemmeni. In neither case could tha exercise have 
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any legal effect. Tho procoodiuga before the State judge might be ever 
30 full of perjury, and yet no prosecution for perjury could be sustained. 
The State judge, having no jurisdiction in tho case, could rtot ndtninister a 
valid and responsible ontlu 

My nhith position is, (hat tho law is Vitconstitutional, because it fixes the com.' 
pensation for the loss of the servant at the same sum in all cases. 

It cannot be pretended, that such extreme unreasonableness is demanded 
by the Constitution: and if it is not, then it mukos tho law Unconstitu- 
tional. 

This invariable compensation U one tliousand dollars. Is it a slave, worth 
two thousand dollars, whose escape is aided?— tho master can get but one 
thousand dollars. Is it an aged and worn out slave, not worth ten dollars, 
whose escape is aided ?— the master gels one thousand dollars. Is it an 
apprentice, whose escape is aided, and the remaining time of whose appren- 
ticeship is not worth fifty dollars 1 — the master gets one thousand dollars. 
Is the person, whose escape is aided, one, who owes but a month's, or a 
week's, or a day's labor ?~hi9 employer gets one thousand dollars. 

Is it said, that the Constitutional clause in question applies to slaves only? 
I answer, that, whether it does or does not, apply to slaves, it certainly 
applies to fr6e laborers. Indeed, fugitive apprentices have been returned 
under this law. Daniel Webster, in his speech at Buffalo, May 22, 1851» 
says — ^" The Constitution was formed, established, and adopted in New 
York by your ancestors. It contained provisions for the security of thoscj 
who hold others by the right of service. It provided that, in case they 
escaped from such service, they should be returned. This vpasthe common 
practice before. Slaves escaping from Virginia into Massachusetts were to 
be returned. In the North there had been a grand system of apprentice- 
ship, to which this applied as well. This led to a clear, express, unmisun- 
derstandable provision in the Constitution for the return of fugitives." I 
am aware of the claim, that this provision can apply only to slaves and 
apprentices, and not to hired persons. But the ch'xm is without foundation. 
What, if it is contfary to statute law, or coiiamon law, or any and all usage, 
to deliver up a hired person? This avails nothing against the declaration 
of the Constitution. The Constitution was not shaped to run in the 
grooves of statute law, or common law, or any usage whatever. It is para- 
mount to them all ! And, if the Constitution provides, that the man, who 
owes but a day's labor, or but a sixpence, shall be deliveried up, then, what- 
ever else to the contrary, he must be delivered up. 

But, perhaps, it will be said, that, vindictive, or exemplary, damages, or 
in more vulgar language, smart money, is due, in all cases, where the escape 
is aided. What? in addition to a fair compensation for the loss of the ser- 
vant, and in addition, also, to the heavy penalties of the public prosecution? 
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Is it right to imprison a man for six mouths, and to make him pay two 

thousand dollars, boaidos costs, for no other offonco than humanely helping 

a poor abused approntioe to escape from his cruel master 1 

Is it not a fact, however, that the courts are getting sick of this doctrine 

of smart money ? — a doctrine, which, I believe, can be traced to no more. 

honorable parentage than the infamous Jeffreys. 

My t<inth position is, that the taw is ffnconatitutioiial, became in the public, or 
criminal, prosecutions wider it, it allows the court no wider range for fixing upon 
the appropriate penalty. 

In every case of conviction, as well, where the testimony is scanty, as 
where it is abundant; as well where the conviction is for the most remote, 
indirect, and minute agency, as where it is for direct, overt, and most com- 
prehensive acts; and as well whore it is for the lowest, as for the highest, 
grade of the offence ; the penalty is fine and imprisonment — not fine or im- 
prisonment ; and the court may, of course, order the imprisonment to con- 
tinue, until the fine is paid. It must be remembered, too, that, in no case, 
where the conviction is for offences specified in the law of 1793, can the 
fine be less than five hundred dollars ;--for this is the invariable fine im- 
posed by that law; — and the laws of 1793 and 1850 make but one law — 
the latter being but supplementary to the former. That, in such case, each 
law stands, and is in full force, so far as it is not contradicted by the other, 
is ft principle with which all lawyers are familiar. Blackstone recognizes 
it in the third section of his first volume. 

My eleocnih position is, that the law is Unconstitutional, because it extends to 
matters entirety beyond and foraig<t, to the Constitutional clause, which it pur- 
ports to carry out. 

For Instance, the Constitutional clause requires only the delivering up of 
the fugitive: — ^but the law provides, that he may be taken back, at the 
expense of the nation, to the State or Territory, from which he escaped. 
The Constitution leaves the master to take back h\n servant, without help, 
or with the help of the neighbors and friends, whom ho may have brought 
with him. But the law provides the master with a national guard to escort 
the servant, it may be, from Maine to Texas; and at an expense to "the 
treasury of the U. States" of thousands of dollars. 

Again, the Constitutional clause provides for cases of escape to and from 
a State only:— but the law extends to escapes to and from Territories, and 
from the District of Columbia. 

Is it said, that the Constitutional clause should be interpreted liberally? 
I answer, that every constitution and every law should be interpreted libe- 
rally in behalf of justice and liberty—but strictly against injustice and 
slavery. 

Possibly, it may be argued on this occasion, that our Territories and the 
District of Columbia aro, each of them, a State. I admit, that they are, in 
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the sense, in which tho word is usod by writers on tho laws of nations : 
but I deny, that they aro in the sense, in which the word ia uaed in the Con- 
stitution. 

Kent says, at page 424, vol. Ist of 7th Ed. of his Comtnentaiioa : " Neither 
the District, nor a Territory, is a State within the meaning of the Constitu- 
tion, nor entitled to claim the privileges secured- to the members of the 
Union. This has been so adjudged by the S, C. in the case of Hepburn and 
Dundas against Elizey, 2d Cranch 445, and also in the case of New Orleans 
against Winter, let Wheaton 91." In the latter of these cases, C. J. Mar- 
shall, who delivered the Opinion of the court, says: "Neither of them 
(that is the District of Columbia or a Territory) is a State, in the sense, in 
which that terra is used in the Constitution. In the former case, C. J. 
Marshall, who delivered the Opinion of the court, says : " It becomes neces- 
sai'y to inquire, whether Columbia is a State in the sense of that instrument. 
The result of that examination is a conviction, that the members of the 
American Confederacy only are the States contemplated in the Constitu- 
tion. 

The House of Representatives is to be composed of members chosen by 
the people of the several States, and each State shall have, at least, one 
representative." 

The Senate of the United States shall be composed of two Senators from 
each State. 

Each State shall appoint for the election of the Executive a number of 
electors equal to its whole number of Senators and Representatives. 

These clauses shew, that the word State is used in the Constitution as 
designating a member of the Union, and excludes from the term the signifi- 
cation attached to it by writers on the laws of nations. 

It was decided in the same case, that a citizen of the District of Colum- 
bia cannot maintain a suit in a Circuit Court of the U. States. And in the 
suit of N. Orleans against Winter, tho Court says : " this opinion (respect- 
ing incompetency to maintain a suit, &c.) is retained." 

My twelfth position is, that the law is Unconstitutional, because it recognizes the 
Constitutionality of slavery in the Territories. 

There cannot be slavery in the Territories — for the Territories are under 
the exclusive control of Congress ; and Congress is under the exclusive 
control of the Constitution; and the Constitution is such, that slavery can 
neither be set up, nor suffered, under it. The institutions of a Territory 
must harmonize with the Constitution. So far, as they are repugnant to it, 
they are destitute of legal force. 

At the page referred to, under my last head, Kent says : " Congress 
have supreme power in the government of the Territories." C. J. M.^rshall 
says : " All adtnit the Constitutionality of a Territory." Wheaton iv. 422. 

My thirteenth position is, that the law is Unconstitutional, becaitse it recog- 
nizes the Constitutionality of slavery in the District of Columbia. 

No intelligent person believes, that Congress has the right to set up sla- 
very in the District of Columbia, or, indeed, any where else. It h.is been 
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well anid : " Congreati cm no more mnko a slave than a king." Surely, the 
right to sot up slavery cannot bo derived from a Constitution, which de- 
claroa that one of it's objects is " to establish justice and to aocure the blcss- 
iaga of liberty ;" and whioli also declares, that " no person ahall bo deprived 
of life, liberty, or property, without duo process of law" — meaning, a& Is 
manifest, judicial process. The consequences of conceding the right of 
Congress to set up slavery in the District of Columbia, would be numer- 
ous, startlin^^f, and revolting. If Congress has thia right, then, according to 
the words of the Constitutional clauae, wliich respects the District of Co- 
lumbia, it has, also, the right to set up alavery in every place, and on every 
spot of ground, which the General Government has purchased, or may yet 
purchase, v/ith the consent of the Legislature of a State. It may set up 
slavery, not only in the Porta of our State, as, for inatance,in the Ports at 
Oswego and Buffalo, but in all the Post Offices and Court Houses belong- 
ing to the General Government. Chained, and whipped, and branded, and 
mutilated slaves may be employed in the Post Office of this city of Syra- 
cuse to receive and deliver letters and papers. 

Bat, notwithstanding the notion, that Congress has the right to set up 
slavery in the District of Columbia, is confessedly preposterous, it is, never- 
theless, claimed that the slavery, which pollutes that District, has a rightful 
and Constitutional existence. It is so claimed on the ground, that it is Vi?- 
ginia and Maryland alavery. But thia claim is sheer nonsense. The laws of 
the States have no more power in the District than they have in Russia. 
The legislation of the District is vested exclusively in Congress ; and slave- 
ry in the District exists simply by the force of Congressional legislation.-— 
This exclusive vesting of such legislation was strenuously objected to, in 
some quarters, at the time of the adoption of the Constitution. In the Vir- 
ginia Convention, which passed upon the Constitution, it was protested 
against by such men as Grayson, Mason, and Patrick Henry. Henry called 
the authority and power over the District given by the Constitution to Con- 
gress," illimitable authority," •* unlimited power." Indeed, that Convention 
went 60 far, as to propose an amendment to the Constitution limiting the 
power of Congress over the District "to such regulations, as respect the po- 
lice and good government thereof." And it must be borne in mind, that it 
was before Virginia and Maryland ceded their respective portions of the 
District, that this amendment was rejected; and that, hence, their cessions 
were made in the light of the interpretation, which the American people did, 
by that rejection, put upon the clause of the Constitution, which respects 
the District of Columbia. 

But, it is said, that Virginia and Maryland ceded the territory with the 
condition, that slavery should not be disturbed therein. In answer to this 
we say, that no such condition was expressed ; and that, if it had been, it 
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would have availed nothing. The paramount words of the Constitution 
would have made the condition nugatory. Those words governed Virginia 
mi. Maryland in making, as well as Congress in accepting, the cessions^ 
Tlie Constitutional clause in question was the mould, and the only mould 
which could give form and featui^es to the cessions. And that the cessions 
were made, as well as accepted, uiider the Constitution, was virtually 
acknowledged by both Virginia and Maryland; — for in the laws, by which 
they made the cessions, they declared, that they made them " in pursuance 
of ''the Constitutional clause in question. It is true, that there is in the 
Virginia law a vague proviso —not touching, however, nor, as far as I can 
see, aiming to touch, the question of slavery. But for the reason I have 
already given — that is, for the reason of the controlling, language of the 
Constitution — this proviso is entirely void ; and what it means can, in no 
event, be of any possible consequence. But, in reality, it was not necessary 
for me to say one word on this point For that part of the district, ceded 
by Virginia, has been retroceded, and is, again, a part of Virginia. And, 
inasmuch, as the retrocession took place before the fugitive servant law of 
1850 was enacted, it follows, that the District of Columbia does, in the eye 
of this law, consist solely of the cession made by Maryland—a cession made 
without any proviso or reservation whatever. There is, then, not the least 
possible ground for claiming, that slavery in the district of Columbia is 
Constitutional ; — and, hence, the fugitive servant law of 1850 is necessarily 
Unconstitutional. 

Possibly, it will be said, that this law of 1850 does not refer to slavos 
but only to free laborers: and that, hence, as there are free laborers, as 
well in the District as in the States, the law is not rendered Unconstitutional 
by its mention of the District. To this objection I would reply: Ist. The 
clause in the Constitution does not mention the District; and, hence, the 
law had no right to mention it; and is Unconstitutional for having men- 
tioned it. Moreover, the District, not being mentioned in the clause, the 
clause does not refer even to free laborers in the District. 2d. If the clause 
does not refer to slaves, then, as I have shown tinder a former head, its 
penalties are so enormous in all casesy as to render the law Unconstitutional. 
3d. If the law does not refer to slaves, then, as I shall show, under a future 
head, the law, however Constitutional it may be, leaves the prisoner neces- 
sarily and nakedly a kidnapper. 

It may, also, be said, that if the law is Unconstitutional in providing for 
escapes from the District, nevertheless, the whole law is not violated thereby, 
but remains in force, so far as it respects escapes to and from States. 

It may be right, in ordinary cases, to retaiii so much of a law, as can 
operate Constitutionally ; and to fling away only the remainder. But» 
where, as in the present case, the Unconstitutional feature is one, that 
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outrages humtin rights, and insults the causo of freedom, there the honor of 
the Statute Book, and the safety and honor of man require the iadignant 
flinging away of the whole law. We are to read this law, juat aa if it called 
on the marshal, in terms, to obey and serve a precept for enslaving freemen of 
the District of Columbia-M-and if freemen of the District, then, just as well, 
freemen of Massachusetts. But, if this plain and proper translation of this 
absurd and infamous law be adopted, what judge would, then, hesitate to 
turn his back upon the whole law ? 

Again, should a law bo retained upon the Statute book, which requires 
the minister or exeeuler of the law to do, and that, too, under a heavy 
penalty, what he '-vill be Constitutionally, and severely punishable, for 
doing 1 Now, this law tells the marshal to seize for enalavemeat a freeman 
of the District of Columbia— and to do so, or pay one thousand dollars; — 
whilst, at the same time, a Constitutional law of the State of New York 
rings in his ears, that if he obeys this Unconstitutional law of Congress, he 
shall be fined and sent to State Prison. 

1 might, in my argument, have classed the Territories with the Districts, 
inasmuch as the marshal would be equally punishable for arresting, as slaves, 
fuigtives from a Territory. 

My fourteenth position ia, that the laio is Unconstitutional, because it un- 
dertakes to suspend the writ of Habeas Corpus. 

I have read the argument, which the Attorney General of the U. S. made 
to persuade the President of the U. S., that the law is not Unconstitutional, 
in this respect. His reasons for concluding, that the law does not forbid 
the writ of Habeas Corpus (among which reasons are, 1st, that to forbid it 
would violate the Constitution ; and 2d, that such violation should not be 
imputed to Congress!) are quite too flimsy for so high a functionary to em- 
ploy. 

What mean the two lines, at the close of the sixth section of this law — 
" And shall prei'ent all molestation of said person or persons by any process 
issued by any court, judge, magistrate, or other person whomsoever ? " If 
they do not mean to shut out the writ of Habeas Corpus, then what do they 
mean 1 The Attorney General says, that they "probably " mean only what 
the act of 1793 means, by declaring a certificate under that Act a sufficient 
wai rant for the remov.al of a fugitive. But I wonder at his having the face 
to say so; for the two previous lines have this meaning. Of course, then, 
the two last lines mean something else. If they do not, then they are mere 
surplusage : and the imputation of surplusage to a law must he avoided, if 
possible. What, however, is this something else, if it is not the suspension 
of the writ of Habeas Corpus? 

Bat, is it a violent supposition, that a law, which disposes of one's right 
to his liberty for life — to his manhood for life—" in a summary manner." by 



29 



exparte teatimouy, and ovon by no teatimony— I ask, is it a violent supposi- 
tion, that sucli a law would not stop short of aueponding the Habeas Corpus, 
in order to cairy out its despotism ? 

To say the least, it is not certain, that this law duos aot deny the habeas 
corpus. Many able judges and lawyers have no doubt, that it does. Even 
the President of the United States had the suspicion, that it does — a auspi' 
cion so strong, that it required the Attorney General of the United Slates to 
remove it. Would it be strange, then, if, in such circumstances, there should 
be found, here and there, and now and then, a Judge ready to refuse this 
writ, and to suffer his fellow man to bo plunged into slavery, without fur- 
ther investigation? Now, if a kw is m framed, as to make it but uncertain, 
in tho eyes of many able lawyers and judges, whether it preserves the writ 
of habeas corpus, it should be held to be Unconstitutional and void for un- 
certainty. There should be no suffering of uncertainty in regard to the pre> 
sorvation of that writ, which Blackstone so well calls " the most celebrated 
writ of England and the chief bulwark of the Constitution." Is there a law, 
which makes it uncertain whether a particular crime is to be punished by 
fine or imprisonment? Who would deny, that such a law is void for uncer- 
tainty 1 But why is such a law void any more than a law, which leaves it un- 
certain whether it acknowledges or denies the great writ of Habeas Corpus? 

It is sometimes said, that we are not to bo concerned to have this law de- 
clared Unconstitutional, even if it does forbid the writ of Habeas Corpus ; 
for the Constitution, being paramount, will prevail against it at this Uncon- 
stitutional point. But, if this is a good reason for not declaring this law Un- 
constitutional, an equally good reason is it for not declaring any law Uncon- 
Btitutional, 

My fifteenth poailion ia, that the law ia UnconstituUonal-, for the reason, 
that Congress has no right to legislate upon the subject. 

The Constitutional clause respecting fugitives from service was taken from 
the Ordinance of 1787. No one pretends, that, as a part of thu Ordinance, 
it conferred any power on the Government. Why, then, should it be regard- 
ed as standing in a different relation in the Constitution ? 

This clause is found in the Constitution, in connection with three clauses, 
which were taken from the Articles of Confederation. No one pretends, that 
theso three clauses conferred any power on the Government. All four of 
the clauses [article 4, sections 1 and 2,] are clauses of compact between the 
States, and they depend for their observance solely on the good faith of the 
States. Indeed, the Ordinance of '87 does itself call this clause a clause of 
compact. Its words concerning its six articles, of which this is one, are, that 
they shall be " a compact between the original States and the people and 
States in the said Territory, and forever remain unalterable, except by com. 
mon eonsent." 
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Njilhan Daiio, of MnaBaohusctts, framed the Ordlnnnoo of '87. Where did 
he iind this provioioii ro«peoting fugUivo sorvAnto 1 Ho copied it iVom an old 
clause of ootupnct — as old aa 1642— between MassachuBolta and the other 
Colonica oround ht>r. 

On one of these four clnusea of tho Constitution, CongrcsH haa the right 
to legislate, for that clause contains an oxpreas grant of fov/or to legislate* 
That such grant of power is lacking in the three other cJawses, implies, irre- 
sistibly, that upon them Congress has no right to legislate. Is it saiiH, that 
such grant ia to be inferred in tho cane of the throe clauses? Then, might 
it have been inferred in the case of the other clause also ; and then the ex- 
pression of it in that case is mere surplusage ; and so, also, in that cane, is the 
cxf ression of such power, at the close of the 9th section of tho Isl article of 
the Constitution. 

It can he seen, at a glance, that, in the case of this clause, where power to 
legislate is given to Congress, it is in the very nature of the case indispensa- 
ble, that such power should be given. But not so in the case of the three 
other clauses. In this case, where power to legislate is granted to Congress, 
State legislation would not suflliee. There must be national legislation in 
this ease, for it wouM not be competent for a State to direct in what manner 
H% own pnblic acts, records and judicial proctcdings should be authenticated 
in another State. Each State (the rule of evidence being lex loci) might re- 
quire n different mode of authentication. Hence, there must be a unifcrm 
mode of authentication in all of the States — that is, a mode determineri by 
Congress. The necessity for Congressional legislation, in the case ol' this 
clause, is the reason, in the judgment of C. J. Hornblower, why this clause 
was put in a section by itself, and not in the same section with the three 
other clauses. [State of New Jersey vs. Sheriff of Burlington, 1836.] 

But Congress has legislated, not only in re^rd to tho clause, in which It 
has the right to legislate, but 'n regard to two of the other three clauses. 
Why, then, in the name of consistency, has it not legislated in regard to the 
remaining clause alsO'^the clause assuring the citizens of each State of their 
rights in the several States 1 The only answer is, that the slave power 
tramples upon this clause, and forbids Congress to give force to it. 

It ii only, however, in the case of the fugitive servant clause, that Con* 
gress claims, that any one of these four clauses is to be carried out by other 
than State action. The law of Congress, in tho case of the clause respect, 
ing fugitives from justice, is, indeed, a usurpation of power. Nevertheless, 
as it virtually disclaims ail right on the part of the Federal Government, and 
virtually recognlzea all right on the part of the State Government, to do 
what the clause requires to be done, the usurpation is not so much to be re* 

retted. 

When, in the Convention, which framed tha Constitution, it was pvoposod 
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to insert t\ cUmso I'oapeoting fugiUvo Klavos, the propoaition was to have them 
'^dolivored up liko criminals"— -that is, by Stuto action. [Madison Piiporp, 
111: 1447.1 Not onto lino, whether of public or of private records, has 
ever been produced to show, thivt in 1787, when the Consititution was framed , 
or that in 1789, when It wna adopted, any person believed, that the clause 
contains a grant of power, or ia any thing else than a compact between the 
iStntes. 

I repent what I have said: these four clauses (and the fngitive servant 
clause as much as theothcrn) Uind the good faith of tito States; but, in no 
event, do they impose any obligations on the G^sneral Govornraont, save to 
the extent of iho special grant in the case of one of the clauses. If the 
States are guilty of delinquoncy in respect to these clauMes, I know of no 
remedy for it in the hands of the General Government. That Federal pow- 
er may be used to supply the delinquencies on the part of the States, is a 
doctrine leading directly to centralization, consolidation, and the subversion 
of the rights of the States. 

Both of the fugilive-clausea require a delivering up. Now, Congresa 
admits, that tho delivering up, in one c^se, i« to be by State action. Why 
then, should it deny, that, in tlie other also, it is to be by State action 
There is not one reason for this distinction ; and but one shadow of a rea. 
son for it. This shadow of a reason is the prohibition contained in the 
clause. But thin prohibition upon the State to enact a low, discharging the 
fugitive,;S a prohibition of State action, at one point only. Prohibition, 
however, at one point, so far from implying prohibition at every other point, 
implies permission at every other point: Exceplio probai regulam is .i 
maxim, which applies in this case. Tite prohibition on the State to legis- 
late or act, in one respect, implies the right of the State to legislate or act, 
in every other respect. This prohibition is precisely analogous to the pro. 
hibition upon the States to pass laws impairing the obligation of contracts. 
But none claim, that the prohibition, in the latter case, implies, that the 
State may not legislate at all, in regard to contracts, It implies the reverse 
Whatever extent of State action, however, the prohibition, in either case 
may imply, certain it is, that, in neither case, does it imply the right, least of 
all the exclusive right, of the Federal GovernraRnt to act in the premises. 

But it is held, that the great questions connected with slavery are all 
settled by decisions of the S. C. of the U. S. — that they are fully and finally 
adjudicated — and are never more to be disturbed. I respect precedent. I 
would, to every reasonable extent, bow to it. I cheerfully admit the general 
proposition, that the decisions of the supreme judiciary are to be regarded 
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as conclusive -at loaat, for many yeara. But I-dony, that decisiona of any, 
uvon tlie highest, earthly tribunal against fundamental, unchangeable, otor' 
nal human rights are over, even for one moment, to be rogarilod as final and 
unalterable, Most emphatically true is this, when such decisions are in 
favor of slavery, and of sweeping away (as slavery does,) all human rights' 
and converting immortal, God-like man into a brute and a thing. If the S. 
C. of the U. S. shall, at any time, feel itself bound, by its y'lQW of the re- 
quiremcntH of the Constitution, to decide for slavery and for the annihilation 
of human rightn, it is, to say the least, to decide so, very reluctantly ; and it 
is, moreover, c^t after its decision, to welcome every attempt, however 
speedily or frequently made, to inspire it with such views of the Constitution! 
as shall enable it, conscientiously, to reverse its decision. 

But I should be disingenuous to stop here, and give no further reason 
against the conclusiveness of pro-slavery decisions of the S. C. of the U. 
States. Such decisions are, in my esteem, entitled to very little respect. 
Why should they be, when a majority of its members (oh shame to my coun- 
try!) are themselves slaveholders? — do themselves defend the traffic in 
human flesh? Who would respect the decision of a Court against the 
Constitutionality of the •"Maine hw," were a majority of its members dis- 
tillers? Not only is it true, that slaveholding blunts and warps the sense 
of natural justice; but it is also true, that, where slavery is the subji»ct to 
be adjudicated, slaveholders will not do as well, as they might, even with 
that blunted and warped sense. They will perversely refuse to follow the 
guides, and submit themselves to the principles, of enlightened jurispru- 
dence. A rare roan, like John Marshall, may, to a great extent, rise above 
the influence of his circumstances and relations. 

But, to return from this digreasion-~where is it, that the S. C. has dis. 
posed of these great questions? In the Prigg case, is the reply. That is 
the case [Peters xvi.] relied on to sustain the proslavery constructions of 
the Constitution, and, especially, the position, that Congress has exclusive 
right to legislate on the fugitive servant clause of the Constitution. We 
will exnraine this case; and, I think, we shall And, that quite too much has 
been claimed for it ; and that it settles very little, if indeed any, of all, that 
it is supposed to settle. 

Edward Prigg, of Maryland, was indicted and convicted in Pennsylvania. 
The case was brought by writ of error before the S. C. of the U. S. The 
record set forth the special verdict of the jury, and it also set forth the 
statute, which Prigg was convicted of violating. The statute is aimed 
against those, who shall remove a person from Pennsylvania, with "the 
intention and design of selling and disposing of, or of causing to be sold, 
or of keeping and detaining * * * * as a slave " the person so removed. 
But of this vital part of the statute the verdict says nothing. Justice Story 
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in doViverliig tho Opinion of tlio Court, snys : " It (tlio stfttiito) purports to 
puniuh, na a public offence against that State tlio very act of seizing and 
removing a slave by \m mastor." " He adds : " Tlio special verdict finds 
this fact; and tho State Courts have rendered judgment against the plaintiff 
in error upon that verdict." But what Justice Story says of " the statute 
is not true. It ia for doing more than he says, that the statute purports to 
punish, &c." 

We proceed ia our examination of the case. Tho only question before 
the Court was, whether Prigg could seize and remove the person, without 
the aid of any legislation, whether of Congress, or of a State; or, in other 
words, without any process; or, in still other words, whether the fugitive 
servant clause is self-executing. On this only question before it, the Court 
stood eight for reversal, and one (Justice M'Lean) for affirmance. But, with 
the exception of Justice Baldwin, who confined himself to the case before 
it, the Court formally discussed, and formally passed on, other questions. 
Eight members of the Court held, that Congress may legislate on the clause 
in question. Five members of the Court (Justice M'Lean one of them) held 
that Congress has exclusive legislation in the case. Three members of the 
Court held, that the States have concurrent legislation. One of the three 
(C. J. Taney) said: "It, (the fugitive servant clause) contains no words 
prohibiting the several States from passing laws to enforce this right. They 
are, in express terms, forbidden to make any regulation, that shall impair 
it. But there the prohibition stops. And, according to the settled rules 
of construction for all written instruments, the prohibition being confined 
to laws injurious to the right, the power to pass laws to support and en- 
force it is necessarily implied." 

In his speech in the Senate, March 7th 1850, Daniel Webster said: "1 
have always thought, that the Constitution addressed itself to the Legislatures 
of the States themselves, or to the States themselves. I have always been of 
the opinion that it was an injunction upon the States themselves. * * * The 
State itself, in obedience to the Constitution, shall cause him to be delivered 
up. That is ray judgment. I have always entertained it, and I entertain 
it now." 

Chancellor Walworth said: "I have looked in vain among the delsgated 
powers of Congress for authority to legislate upon the subject." Wendell 
xi?., 522. The Chancellor spoke soundly— nevertheless, unfortunately for 
himself, as it turned out, when a judge of the S. C. of the U. S. was to be 
selected from the State of New York : and Judge Nelson, in the same case> 
jn another Court (Wendell xii. 314), spoke unsoundly — though fortunately 
for himself, as it turned out, when this selection was to be made. 

But the Opinion of the Court in the Prigg case should, to be consistent 

with itself, admit, that the States can legislate upon the clause in question. 

" None (no doubt)," says the Opinion, " is entertained by this Court, that 

C 
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State ninglalratos may, if they choose, exorcise that 'authority '"-..i.e. de- 
livering up slaves. Peters xvi. 622. But, " if State magiatratea may, if 
they chooao," act upon this clause, .*hy, then, may not Slate Legislatures, 
also net upon it, " if they choose]" But the Court involved itself in utter 
absurdity, at this point. If the Federal Government only has jurisdiction of 
this clause, and so the Court (if the Court it was) maintains, then neither a 
State Ijegislature, nor a State magistrate, can act upon it. The Federal 
Government, in that cafe, can no more look for action, or tolerate action, 
beyond its own sovereignty than could the State of Now York permit 
magistrates on the Canada side of the frontier to participate in its judiciol 
concerns. The judicial power of the Federal Government is vested in 
Federal officers only ; and that Government can no more suffer such power 
to be shared in by judicial ofQcers of another sovereignty than by military 
officers or private citizens." 

Justice Story delivered the Opinion of the Court in the Prigg case. He 
discussed the extraneoUsS questions as if they were all pertinent and material 
to the case; but if they were all pertinent and material to it, then I see not 
with what propriety it is held, that the judgment of Pennsylvania was re- 
versed. For, not counting Justice McLean, there were but four of the nine 
Judges in favor of the position, that Congress only can legislate on the 
clause in question. On the other hand, if these questions, which I call ex- 
traneous, were not pertinent and material, then it follows, that the Prigg 
case, if indeed it has decided any thing, has, at the most, decided but one 
thing — the one thing, that the fugitive servant clause is self-executing, and 
may bo carried into effect without the help of process. Whatever was said 
by the Court on other points was mere obiter dicta, and was, to no extent, 
an adjudication. 

There is no right, then, to say, that the Prigg case decided, that Congress 
has exclusive or even concurrent legislation on the fugitive servant clause, 
and no right to say, that it decided the law of 1793 to be Constitutional. 
But, even had it decided the law of 1793 to be Constitutional, it would not 
follow, that the law of 1850 is thereby decided to be Constitutional ; for the 
law of 1850 is far from being identical, either in its principles or provisions, 
with the law of 1793. The law of 1850 provides, that the fugitive be taken 
before a Federal magistrate only ; but the law of 1793 provides, that he be 
taken before either a Federal or a State magistrate. 

Perhaps, it will be said, that, in the case of Jones against Van Zandt, (How- 
ard v. 216,) the Supreme Court of the United States decided the law of 
1793 to be Constitutional. But the'point was not argued nor examined. 
The Court, in common with the whole country, was under the mistaken im- 
pression,that the point had been decided in the Prigg case ; and hence, the 
Court referred to it as a settled adjudication. Of course, no aitthority nor 
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pmcedont can grow out of a mistake, bo the miataUo In the Prigg case, or 
Van Znndt oaso, or both. But this tniotako of the Court in the Van Zandt 
cuHO should efTectually warn nil Courts of the danger of suiforing their 
Opinions' to ran;:;o beyond the limits of the case before thetn. 

Judge Woodbury, in declaring the Opinion of the Court in the Van 
Zandt case, says : " This Court has already, after much deliberation, decid- 
ed, that the act of February 12th, 1793, was not repugnant to the Consti- 
tution. The reasons for their Opinion are fully explained by Justice Story 
in Prigg vs. Penn., Peters xvi. 611." Again, Justice W. says: " That this act 
is not repugnant to the Constitution must be considered, as among the set- 
tled adjudications." 

My sixteenth position is, that the fugitive servant act of 1850 is Unconsti- 
tional, because the Constitution is anti-slavery, and not pro-slavery. 

But. after all, is this act pro-slavery .? .Is it an act for reducing persons to 
slavery? 1 admit, that it is not such upon the face of it. I admit, that it 
does not speak expressly and fiterally of slavery. Nay, .1 will, for the sake 
of the argument, admit, that the act is in no wise pro.slavery, and that, so 
far as slavery is concerned, it is Constitutional and valid law. I will, go still 
farther and say, that it is, in all respects, good and sound law. But how can 
such admissions help the prisoner? It wuuld be fatal to him to use them, 
for he confessedly treated the act as an act for slavery; and, under it, he 
sought to sink poor Jerry into slavery. Hence, if the act is not an act for 
slavery, the prisoner stands before the Court, necessarily and nakedly, a 
kidnapper. 

In order, then, for the prisoner to make even a show, even a beginning of 
defence, he is compelled to assume, that the act of Congress, which he was 
employed in enforcing, is an act for plunging persons into slavery.; and 
moreover, that the act is authorized by thB Constitution. 

I have now, therefore, come to that stage in my argument, in which I shall 
undertake ta show that the Federal Constitution sanctions no slavery, per- 
mits no slavery, knows no slavery. If I succeed in showing this, it, of 
coursej.follows that, whether my previous arguments are, or are not, sound, 
the fugitive servant act of 1850 is Unconstitutional and void. 

[Mr. Smith spent a couple of hours in arguing the Unconstitutionality of 
slavery. He frequently quoted from his own publisbed writings, and from 
those of Lysander Spooner. Whoever will be at the pains to read the little 
pamphlet entitled " Gerrit Smith's Constitutional Argument," and the large 
and incomparably more valuable pamphlet entitled " The UnconstitutionalU 
ty of Slavery, by Lysander Spooner," will conceive a sufficiently just idea of 
the course and character of Mr. Smith's argument under this head.*] 



* Mr.Spooner's pamphlet is for sale by Frederick Douglass, of Bochester, and by Beta 
Marsh, of Boston. 
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My eeventeenth and last pvaition h, that the law ia Unconfrtituthnal, h<f 
eauae the Conatitutioml dame, which it purporta to cany out, does not refer 
to alavea. 

Perliap8,it will be said, that the Supreme Court haa decided, that this clauao 
does refer to slaves. But if it has, thou, for the reaaona, which I gave un- 
der a former head, the decision ahould be kept ever open for reversal, and 
the Court ahould ever welcome every attempt to convince it, that such decia- 
ion can, without violating the Constitution, be made to give place to a de- 
cision in harmony with everlasting righteousness. 

When, however, did the Supreme Court decide, that this clause refers to 
slavea? When did the question ever come before that tribunal 1 Not in the 
Prigg case, nor in the Van Zandt case. In both theae.cases it was assumed, 
that the clause does refer to slaves. 

If I succeeded, under my last head, in showing, that American slavery is 
Unconstitutional, then of course "the laws" referred to in this clause cannot 
be laws for slavery ; for if the Constitution is anti-slavery, then there can- 
not be pro-slavery laws — then pro-slavery enactments cannot be laws. But 
I will admit, for the sake of the argument, that I failed to prove the Consti- 
tution to be anti-slavery. Nevertheless, the clause, which we are about to 
examine, is not to be regarded as pro-slavery, because some other, or even 
because every other, part of the Constitution is pro-slavery. 

Had there been no slavery in the country, at the time the Constitution 
tiras adopted, and no prospect of there ever being any, this clause would 
still have been proper. Apprentices have been reclaimed under it, and fugi* 
tivea irom the various classes of fre& laborers ean be. Indeed, the clause 
must be taken as referring to such. It cannot refer to slaves, for the fugi- 
tives in the clause are capable of owing, and slaves can no more owe than 
horsea, or horse blocks. In the eye of the slave code, the slave is a mere 
chattel. 

Another reason why the fugitive in this clause is not a slave, is, that he 
is there described as a person; and "no person," says the Constitution, 
''shall be deprived of life, liberty, or property, without due process of law." 

Another reason why the fugitivu in this clause is not a slave, is, because 
be is held to service under the laws. But the laws no more hold a slave 
than an ox to labor. They admit and defend the owner's right of property 
in both ; but they no more compel the slave than the ox to perform labor.— 
A person held to labor by the laws, is, surely, no definition of a slave. 

Are the " laws" referred to in the clause only those laws, which were in 
existence at the time the Constitution was adopted, or do they include the 
laws, which might be enacted thereafter? Are they only the then existing 
laws ? Then does analogy rciqliire us to interpret *' State" in the clause as 
only a then existing State; and hence, here would be two reasons for con- 
oluding, that Jerry could not possibly come within the scope of this clause, 
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for noither the laws of Mlasouri, nor tho State of Missouri, were in exisU 
ence, at tho time the Constitution was adoptect. But do "the laws" referred 
to mean future aa well as present laws, and are they laws for slavery 1 Then 
it follows, timt our fathers bound themselves and their posterity to treat, as 
slaves, whomsoever any of tho States might thereafter enact to be slaves — 
wiiite or black, good or bad, high or low. Then it follows, that we should 
be bound to seize and replunge into slavery the scores of white families, 
who have recently removed irom this State to Virginia, should that Stato 
«nact, that they are slaves, and should they, therefore, fly back to this State. 

Another reason, why this clause of the Constitution cannot refer to slaves, 
is, that the Constitutional provision for the free exercise of religion forbids 
such reference. This provision does not mean every kind of religion. There 
is no room under it for a polygamy-religion — no room under it for a religion, 
which burns the wife to honor the memory of the husband. It means but 
the Christian religion— the religion of those, who adopted the Constitution. 
The mention of Sunday in the Constitution indicates this. What, then, is 
this free exercise of religion, which the Constitution secures to usi Is it 
liberty to hold what creed we will, and join what Church we will, and ob- 
serve what forms of worship we will ? It is indnitely more than this. It 
is liberty to be and do what Jesus Christ would have us be and do. It is, in 
a word, liberty to be and do what Jesus Christ, were he again on the earth, 
would again set us the example of being and doing. Would He chase down 
poor innocent men and women to enslave themi Horrid supposition! 
Blasphemous thought ! But why more horrid, why more blasphemous, 
than that His disciples should do so 1 If the Constitution requires them to 
join in that diabolical chase, then it is idle to say, that the Constitution se- 
curcRto them the free exercise of religion. 

And now, are we willing to believe, that our fathers intended to make this 
whole land the slaveholders^' hunting ground, and to require " all good citi- 
zens to aid and assist" in running down the innocent human prey 1 Are we 
willing to believe, that they were the most merciless of all men 1 We are 
wont to contrast the Christian with the Jewish code. Nevertheless, under 
the latter, the escaping servant was not to be returned to his master, but 
was allowed to choose his residence. Even the Spaniards were so merciful, 
as to exempt from reclamation those fugitive Moorish slaves, who were able 
to reach Grenada. But, under the pro-slavery construction of the Constitu- 
tion, not so much as a Grenada is left to the American slave. Under that 
construction, it is held, that he may be pursued throughout our own nation, 
and into foreign nations also. In the year 1826, bur Government had the 
audacity to propose, that the British and Mexican Governments should sur- 
render the American slaves, who had fled to Canada and Mexico. 

This clause of the Constitution is called one of tho compromises of the 
Constitution ; but there is not the slightest reason for calling it such. No 



38 



referonco whatovor was mado to tho subjeut of thia olau^e in any of the 
plana of a Conatitution, which wore aubmltted to the Convention. Indeed, 
it was not until twenty days before tho close of tho Convention, that this 
gnbject was introduced into it. 

I said, that there is not the slightest reason for calling thia clause a com- 
proiniae. I meant, thht there is not for pro-slavery men to call It such .~ 
There is, however, abundant reason, why anti-slavery men should give it 
this name. When the clause was first proposed, it had the word " slave" in 
it ; but in that shape it was so strenuously opposed, that it was withdrawn. 
Tho next day, it was proposed again, but with the word " alave" struck out ; 
and then every member of the Convention unhesitatingly acquiesced in it. 
The anti-slavery members of the Convention (and nearly all of tho mem- 
bers were anti-slavery,) were willing, that the slaveholders should get from 
the clause, in its amended form, what they could get from it ; and certain it 
is, that, neither in the light of the letter, nor history, of the clause, are they 
entitled to get aught from it. 

Agaiii — To call this clause a pro-slavery compromise, is to do so at the 
expense of stigmatizing the Convention with the rankest and mo.it glaring 
hypocrisy ; for we must remember, that it was not until after the adoption 
of this clause, that the Convention struck out from their agreed-upon-form 
of Constitution the word " servitude," and unanimously inserted in its place 
the word service" — and this, too, for the avowed reason, that " the former 
expresses the condition of slaves, and the latter the obligations of free per- 
sons." 

My argument is ended. How came this grossly Unconstitutional law to 
be enacted? How came such able lawyers as Clay and Webster to favor 
its enactment? The solution is, that they acted in the case, not as lawyers, 
but as politicians. They had a compromise to make ; and make it they 
must, and make it they did, at whatever expense to an oppressed and out- 
raged race, and at whatever expense tc their reputation as lawyers. Even a 
very great lawyer, when he has consented to merge the lawyer in the poli- 
tician, can make sad havoc of law. For instance, Daniel Webster pro- 
nounced the escape of poor Shadrach of Boston, a treasonable act— a levy- 
ing of war against the United States '.—and that, too, though no weapon 
was seen, and no one hurt, and no one threatened witl\ hurt ! Again, in the 
Christiana case, the District Attorney was especially instructed by the De- 
partment of State" to ascertain whether the facts would make out the crime 
of treason against the United States, and, if so, to take prompt measures to 
secure all concerned for trial for that uffence !" 

I said, that my argument is ended. I need not consume more time in 
showing, that our fathers, who created the American Government, created it 
"to establish justice and secure the blessings of liberty," and not to be a 
gigantic slave-catcher, and to expend in slave-catching the contributioaa. 
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which hoii03t toil is compolled to mrtke to tho n:it!oiial tro!i->ury. I nood not 
add, that thoir williiignorta to have their Gnvernmant and treasury put to auuh 
cruel and ah.nn'iloas and infarmus mes, provos, that the Anaariean people 
have fallen down into very low depths of degeneracy and depravity. 

Thia argainont, with which I iiave so heavily taxed the patience of tho 
Court, adds another to the very numeroua elTorta I have, during tho last fif- 
teen or twenty years, put forth to arrest tho ruinous career of thia nation. 
But, in all prob.ibility,it is now too late for any poor efforts of mine, or even 
for the bust efforts of the best men, to have any effect in arousing and 
saving this insane and guilty nation. In all probability, it will continue to 
drive on, heedless of warning and entreaty, until engulfed in destruction. — 
There is bat too much reason to fear, that the slave power has already 
achieved a fatal and final conquest over tlie understanding and heart of the 
American people. The American people have become so familiar with the 
stupendous crimes of that power, and so debauched by their long course of 
acquiescence in them, as no longer to be shocked by them, and, indeed, as 
no longer to discern them. They not only assent to this hideous and 
Ileaven-defyiug law for chasing down and enslaving Heaven's unoffending 
and guiltless poor, but they bestow most favor and honor upon those, who 
are most the champions and upholders of this law. And such blindness has 
como upon them, that of the still more cruel and murderous laws enacted, 
or about to be enacted, by this, that and the other Slate, they do not s'^ 
much as take notice. The decision of the Supreme Court of the United 
States in the Prigg case, startled the nation. Not only, however, is the na- 
tion now reconciled to it, but it is regardless, and probably unaware, of the 
far greater lengths, which that Court has gone in its devotions to the bloody 
Moloch of slavery. Scarcely eighteen months have passed away, since that 
Court decided, in the case of Strader and others against Graham, that a 
State is at liberty to make slaves of freemen, and " has an undoubted right 
to determine the status, or domestic and social condition of the person domi- 
ciled within its territory." Pro-slavery decisions and pro-slavery laws are 
weaving a strong net-work around the American people, which will leave 
them bound and helpless at the feet of the slave power. Nevertheless, they 
remain entirely unconscious of the encroachments upon their rights — entire- 
ly unconscious of the invasions of those great and immutable principles, on 
which all their rights are founded. 

This doctrine of the Supreme Court of the United States, that rights 
the most cherished and sacred, the most essentinl and vital, stand but in the 
concessions and uncertainties of human legislation, is a legitimate out- 
growth of slavery. This doctrine, in other words, is, that there are no natu- 
ral rights. Slavery is a war upon nature, and is the devourer of the rights 
of nature; and wheiever, as in this country, it ia in tho ascendant, all rights 
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And ull interests, oonvonllonal as well ns natural, acooinmoduto ihenisolvoa 
to ita demands. The doctrine of natural rights, if it can live at all in a 
country, which cherishes slavery, nevertheless cannot have nn extensively 
influential and practical existence in it. In this country, it is reduced to n 
mere theory or speculation ; and never can it ho more, so long, as we admit 
that enaotments for the destruction of natural rights are laws — valid, obliga- 
tory laws. 

It may be too Inte for America to learn the lesson — nevertheless, it is a 
lesson of truth, and of unspeakably important truth, that no people can be 
secure in their rights any further than they believe, that their rights are de- 
rived from God; nor any further than they believe, that laws to bo valid and 
obligatory, mast be laws for the protection, instead of the destruction, of 
rights. 



ARGUMENT OF S. D. DILLAYE. 



If your Honor please, I shall neither attempt, sir, to imitate the eloquence 
nor expect to display the ability of the gentleman who has just taken his 
seat. 

The question to be discussed is, whether an ofBcer, pursuing his duty un- 
der the laws of the United States, and following out solely those directions 
and obligations imposed upon him, is, by doing so, to subject himself to 
the doom and fate of a felon. 

The prisoner at the bar is arraigned for trial under an indictment charg- 
ing him with the crime of kidnapping according to the provisions of the 
act of 1840. 

The prisoner does not deny the taking of the man Jerry, as charged in 
the indictment; but he alleges that he is an officer of the Government of 
the United States, and was at the time of the taking of said Jerry ; " that 
he had lawful authority to forcibly seize and confine said Jerry," according 
to the laws of the United States. 

The legality of this authority is, if your Honor please, the question now 
before you for adjudication. 

It is not disputed that a law was passed in 1793, which in its provisions 
made regulations for the capture and retaking of fugitives from service— 
nor that that law had immediately in view a direct and speedy remedy for 
the recapture of slaves escaping from one State into another, under that 
provision of the Federal Constitution which provides that "no person held 
to service or labor in one State, under the laws thereof, escaping into ano- 
ther, shall, in consequence of any law or regulation therein, be discharged 
from such service or labor, but shall be delivered up on claim of the par- 
ty to whom such service or labor may be due." 

It is well known that the law of 1793 failed, mainly because it imposed 
the duty of trying or certifying, whether the indindual claimed as a slave 
was prima facie a slave, upon Justices of the Peace not legitimately and le. 
gaily compelled to sit in judgment; for it was early decided ia State tribu- 
nals, that the Constitution afforded no authority for the vesting of judicial 
power in officers either appointed by the State or by the General Govern- 
ment for other than judicial purposes ; and these State decisions upon the 
Constitution were followed up in 1816 by the case of Martin vs. Hunter, 1 
Wheaton R. 330, in which the Supreme Court of the United States decided 
" that Congress could not vest any portion of the judicial power of the 
United States except in Courts ordained and established by itself;" that to 
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ordain and ostnblish, mount to create ; and that as a consequence Congrcatj 
could not vest any now jurisdiction in State Courts— but tliat the wliolo ju- 
dicial power of the United States should bo, at all times, vested in an origi- 
aal or appellate form, in some Courts created under its authority. 

That State Courts were not so created, was too palpable for an argument, 
And thus this law, made to depend for its force upon officera not compelled 
to act, failed to accomplish the end for which it was enacted. Not only 
this, but State Legislatures absolutely prohibited State office: s from carry- 
ing the law into effect. 

The South, as we shall claim, having constitutional riglits which wore 
violated, demanded the amendment of the laws of 1793, and that demand re- 
sulted in the passage by both Houses of Congress of the act known as the 
Fugitive Slave Law. 

It is, if your Honor please, by virtue of this law that the prisoner at the 
bar, in an official capacity, by direction and authority of a warrant issued to 
him by a regularly appointed commissioner of the United States Court, 
seized the man .Terry as a fugitive from service and If.bor, to deliver him up 
to the party claimin;4his services. 

And the main question now to be argued is, whether that Fugitive Slave 
I^aw is constitutional, and cjm confer lawful authority, by the exyrcise of its 
provisions, upon the prisoner at the bar, for the execution of the process by 
which Jfcrry was arrested. 

I shall attempt, sir, to show you what I believe is admitted by 99 out of 
every 100 individuals in this Republic—that that law is constitutional. But 
to do this, I must ask the indulgence of your Honor while I examine the 
progress and development of slavery ; for it would, under ordinary circum- 
stances, seem to be a wilful v/aste of time to go into the examination of a 
question so identified wth ourjhistory, that no one can be guilty of igno- 
rance, BO entertwined in the formation of the Constitution, and so blended 
in the progress of our legislation, that to question it is to question the ro ■ 
ality of oar national existence. But, sir, a kind of philanthropy — it is not 
for mo to say whether spurious or real — whether fostered in political am- 
bition or political recklessness — whether founded in christian zeal or chris- 
tian intolerance— whether springing from that enlarged and glorious love of 
country which animated Washington to found a Republic, or from that in- 
sidious policy which, seeing an end, can stride over states, constitution, civil 
war, blood, and civil hatred, to arrive at an end, which but required the 
calm of reason and the quiet of brotherly love, it is not for me to sny. But, 
sir. seeing here one to whose voice Senates and States have listened as to 
an oracle of eloquence — whose tongue is touched not only with the honey of 
persuasion, but with a power of utterance as resistless as the music of that 
cataract which imm'jrtalizes our frontier — ^who haa come here, sir, gravely 
to question in the tribunals of Justice the validity and constitutionality of 
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tliis net. I fool mysolf justified, siv, in fortifying the priaonor nt the bar, 
vvlioso crime it is to Iiavo purforinod the duty assigned him by liia country 
and the laws of tho land, in tlio fortress of the Constitution, in the facts of 
liistory, in tlie legislation of Congress, and in tho known strength of public 
opinion. 

Let us, then, procoed first to inquire, sir, whore and when slavery had its 
commencement. 

Slavery and tho slave trade are older than the records of human society. 
They have extended to every quarter of the globe. Egyptian history is a 
perpetual monument of its existence. Tho founder of the Jewish nation 
was a holder of and dealer in slaves. Tho Hobrowa carried slavery with 
them beyond the desert, and as an eminent historian has said, " Tiie light 
that broke from Sinai scattered the corrupting illusions of polytheism ; but 
slavery planted itself even on the borders of Siloa, near tho oracles of God.'' 
IL existed in the country about Palestine — was common at Babylon and 
Tyre, and Phoenicia was a market for the persons of men. 

Old as are the traditions of Greece, the existence of slavery is older As 
in Greece so it was at Rorao~s1avery seemed to bo -.an indispensable ele- 
ment in the political organization Of their republics. It existed in Germany, 
and had root in France; it was an element of Venitian commerce, and an 
early.incentive to gain between the Christian and Moors. 

Slave markets have darkened the history of the whole world. African 
slavery had been reduced to a system before Columbus opened the path to 
the new world ; reduced to a system by the Moors, it had spread from the 
native regions of Ethiopia to the heart of Egypt on the one hand, and the 
coast of Barbary on the other. 

But the danger for America did not commence nor end her?. The traf- 
fic of Europeans in negro slaves was fully established before the coloniza- 
tion of the. United States. It had existed half a century before tho discove- 
ry ef America. 

Slavery thus existing in every part of the world when America was dis- 
covered, Columbus freighted his ships with Indians as slaves — and the sla- 
very of Indians was recognized as lawful by a Royal edict of Spain. 

i^pain, too, passed Royal ordinances in 1501, granting to Spanish slave- 
holders emigrating with their slaves to America, the right to take them with 
them, thus authorizing negro slavery in America. The idea prevailed that 
negroes could do more labor than Indians, and this idea increased their 
number in America. If we pass from Spain to England, wo there find 
Elizabeth and Sir John Hawkins dividing the profits of slave adventurers in 
America. Slavery thus existing, thus authorized, became the means of on- 
hancing the profits of unscrupulous merchants, and no less unscrupulous 
monarchs. 

Conditional servitude existed from tho first Bettlement of Virginia, and 
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the supply of those aervanta becarao a regular businoas, till tho over mo'.no- 
rablo year 1620, when a Dutcliraan-of-war entered James Rivor and landed 
twenty ne^^rooa for sale. This was tho sad epoch of tho introduction of ne- 
gro slavery into the English colonies in America. Tho trade was profita- 
ble — the Dutch continued it. The demand for laborers created a raarketj 
and avarice blinded the planters to its evils. 

It was thus introduced. Let mo glance briefly at its legislative history 
and progress, up to the meeting and action of the Convention which formed 
our Constitution. 

In 1662, Virginia began to arrange legislative action into a system upon 
slavery, and then declared those laws by which hereditary servitude was 
firmly engrafted into her political system. Maryland, in 1663, followed the 
example of Virginia. Colony after colony pursued the same policy, till the 
system became engrafted into the laws of Virginia, Maryland, Massachu- 
setts, Connecticut, Rhode Island, New York, New Jersey, North Carolina' 
South Carolina, Georgia and Delaware. 

Slavery, then, in the estimation as in the laws of the colonies, was a fixed 
fact; and tho colonists did not suppose themselves violating any law, human 
or divine, in eatablishmg this kind of servitude. The law of Moses author- 
izing the enslavement of strangers, seemed to afford an express sanction of 
authority for the establishing slavery among them. Slavery increased in 
Virginia with the increase of her cultivation and growth. The one kept 
pace with the other, till in her patriotism, in her generosity, and in her love 
for the principles proclaimed as the foundation of ihe confederacy, she 
granted the North-western tenitory to the confederacy. Yea, it was Vir- 
^nia who made the Confederation the generous gift of the territory for 
many new States, with the condition of exclusion of slaverj' — suggested by 
her best beloved son, and unanimously sustained by the Southern represen- 
tation, when the principle was practically applied to its government by the 
famous ordinance of 1787. 

The United States were in debt, and they knew not how to meet the first 
expenses of their new being. Virginia responded to their call for aid by 
the magnanimous cession of her immense domain beyond the Ohio. The 
provisions for the settlement of this territory, and for the survey and sale of 
the public lands for the national relief, naturally included a temporary gov- 
ernment — for its term of minority, and prospective arrangements for its final 
place in the family of States, and they were made in the broadest aphit of 
liberty. Slavery was not then an element of sectional jealousy, and a com- 
mon desire to limit its influence actuated all tho members of the Confedera- 
lion. It was, therefore, decided by universal consent, that it should not be 
permitted to enter the future States north of the Ohio, although, for ihe 
protection of tlie slaveholders of other States, it was expressly stipulated that 
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fugitive slaves could lis reclaimed from the non-slavelioMing States. Of all 
tlio roprescntativea prosont when this act paaaed Congroas, one only— Mr. 
Yatoa of New York— voted against it, and it booarae a law and precedent 
in the land. 

The Congreas of that Confederacy was in seaaion when the Convention 
which fo»raed the Constitution waa in aeasion. The one was in New York , 
the other in Philadelphia. Congreaa waa made up of the atrongest men in 
the nation. The Convention waa made up of men of equal nerve and abili- 
ty. Patriotiam, devotion to country, and high-minded atateamanship per- 
vaded the two bodiea. Congreaa, in 1787, was diacuaaing the celebrated 
ordinance for the North-woatern territory, while the Convention was dia- 
cuaaing the Constitution. The character, the blighting effecta and the 
wrongs of slavery, were diacuased in each body. While the one prohibited 
its extension into the North-western territory, where it did not exist, the 
other fixed a representation for it where it did exiat, and passed that clause 
for its protection, which, as it is asserted, grants constitutional authority for 
the Fugitive Slave Acts of 1793 and 1850. 

The ordinance and the debates which grew out of it, recognized in clear 
and unequivocal terms, not only the existence of slavery, but the absolute 
right of States where it existed to regulate and control it. 

The Constitution not only recognized it, gave it representation, made it 
subject to taxation, but was absolutely dependant for its existence upon 
these provisions ; and I am prepared to say — for the history of the Conven- 
tion bears me abundant and undoubted teatimony— that but for these pro- 
visions relating to slavery, the Constitution would never have been formed, 
or this glorious Union cemented into national existence. Any theory to the 
contrary ia but the hallucination of fanaticism. 

Thirteen colonies— all acknowledging the right of property in slaves, and 
some of them largely engaged in importing them from Africa — declare them- 
selves independent and self-governing, and unite in a solemn national bro- 
therhood for the common defence, each pledging its faith to respect forever 
the sovereignty and domestic rights of its peers and partners in the strug- 
gle with their common foe. Thus pledged, they went into the battle, and 
side by aide achieved the wondrous victory of the Revolution. Each for 
all, and all for each, the united sovereignties laid life, fortune and sacred 
honor on the altar of the federal compact, and fenced round the hallowed 
precinct with the triple guarantees of equal rights and mutual protection 
and State inviolability. 

Thirteen slaveholding colonies united their strength to plant the star 
spangled banner of freedom, and nurtured it with their blood. Not one 
free State shared in the compact, or joined in the work, for there was not 
one on the continent. Thus slaveholding was one of the integral and pri- 
mary conditions of onr confederation; yet with this mark of fallibility on 



46 



its constitution, it grew in beauty nnd power as no government over grew 
before, until it bocamo the wonder and the liope of the Christian world. 

But the young confederation had not created a model of union and aelf- 
governinont for the example and guidance of the world without vaat aacrir 
fices. 

The Constitution was passed. It contained its provisions as to represen- 
tfition, taxation, and fugitives from service— and shortly after it was passed, 
in a Congress of the United States, with representatives from every con- 
gressional district, a law was proposed and passed regulating the mode of 
reclaiming fugitives from labor as slaves. That Congress was as distin- 
guished for talent, patriotism and devotion to their country as any that ever 
dignified the annals of our legislative history. The law passed almost 
unanimously, and was sanctioned by Washington. The North and the 
South, tha East and the West, voted for it. It was the whole country giv- 
ing expression to what it knew to be the spirit and meaning of the Consti- 
tution. That law went into effect, but its defeeta defeated its execution, to 
thf. extent required to remedy the difficulty it was enacted to obviate. 

Soon after the Constitution was adopted, Slates commenced the work of 
ridding themselves of slavery ; and how, sir, did they do it 1 Did they treat 
it, sir, as an unauthorized institution 1 No. They treated slavery as a le- 
gal existing institution ; they legislated it out of legal existence, as it had 
been legislated into legal existence. Congress, too, sir, in the year 1790, 
passed almost unanimously an act recognizing slavery as an existing legal 
institution in the States, and as an institution entirely under the control of 
the States where it existed, only in so far a3 the Constitution had under- 
taken to protect it by its provision as to fugitives. 

Jt w.as thus early 

Resoked, That Congress has no authority to interfere in the emancipation 
of slaves, or in the tieatment of them in any of the States— it remaining 
with the several States alone to provide ruJes and regulations therein which 
humanity and true feeling may require. 

Not only did the Continental Congress recognize its actual existence— not 
only did the Convention which formed the Constitution make it an absolute 
element in the construction of the Constitution — not only did Congress, as 
its almost unanimous sense of the constitutional rights, of the South, pass 
the act of 1793~but, sir, the whole country, from that period down to the 
presentj time, has recognized the constitutional basis as.an undoubted com- 
pact with the South for the protection of their slave property. More than 
this. From the formation of this Government, there has never been a Con- 
gress or a Senate but what have recognized, admitted and allowed to the 
South, these constitutional guarantees. More still, sir. There has never 
been a fina^ judgment impugning these constitutional guarantees to the 
South, in the whole range of judicial decisions in the United States. But, 
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mr, thcro has been frequent, clear, plain and tangible adjud-cation supporting' 
the conatruction of the Constitulion which gives this guaranty of the law 
of 1793 to the South as a protection to slave property — decisions, sir, dig- 
nified by the candor and ability of Northern Judges. At the head of these, 
sir, in the highest Court of America — a Court whose decisions are every 
whore authoritative— Joseph Story has placed the weight of his great name, 
the clearness of his aplendid talent, and tlio dignity of his matchless purity, 
as the exponent of the opinion of the Court. The Courts of Maasachu- 
Botta and the Courts of New York, of Pennsylvania, and of Ohio, have 
each held the same construction. 

And, there is yet another authority which is worthy to be considered in 
the investigation of this subject. In 1849 and '60j the whole country was 
in a state of agitation — secession, disunion, anarchy and civil war were the 
daily themes of agitating dispute from one end of this country to the other, 
and Congress was as much agitated as the country. Statesmen, sir, forgot 
the asperations of party. Patriotism and devotion to the Union prevailed 
over fanatics at the North., and the cries of disunion at the South, and after 
one of the most remarkable crises in the history of Congress, when elo- 
quence had exhausted itself in the splendid harangues of our now dying 
patriot — ^when reason, springing from the lips of the Constitution's great ex- 
pounder, rolled up an unattackable rampart of historical truth — when Cass, 
sii", shook hands with Clay and Webster — when Berrien, and Dickinson, and 
Foote, and Dodge, all forgot that they were partisans, to swear allegiance to 
the Constitution in the passage of the Fugitive Slave Bill of 1860 — then 
and thus it was that this act became the law of the land; and what is equal- 
ly as significant, two conventions, made up of gentlemen from every dis- 
trict in this Union, and of opposite politics, have recently come together, 
and alleging the constitutional rights of the South, have placed the whole 
country, with scarcely a minority vote, under a solemn pledge to sustain 
that law as a legitimate and undeniable constitutional right of the South. 

I bave thus, if your Honor please, established the general right of Con- 
gress, by virtue of the Constitution, to enact a Fugitive Slave Bill. 

The only remaining duty I shall impose upon myself will be to consider 
briefly some of the objections raised against the bill itself. 

First and prominent among these is the objection that it violates the Con- 
stitulion in denying a trial by jury. 

The counsel commenced his attack by asserting that it was manifest that 
if Congress had followed the spirit of the Constitution, it would have given 
the privilege of trial by jury, and by claiming that it had denied this right. 

Now, sir, I deny that the act of 1793 or the act of 1850 have in any way 
interfered with the right of trial by jury. Thase acts neither confer or 
ttike away this right. They lea% e it where it has been for riiore than half a 
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coutuvy. Tho right of trial by jury oxista ovory whoro in the country — its 
application ia universal. It gained no force by tho Constitution of tlio 
United States, except in specified cases, but exists in every State of tho 
Union by virtue of State constitutions. It is said, sir, that tho fugitive is 
taken on suspicion, and on suspicion alone, under the law of 1850, and that 
he should be entitled to try those suspicions before a jury, instead of a 
commissioner. What has the commissioner to do ? I answer, that he has 
simply to examine into the identity of the person charged as being a fugitive. 

Is not the same course pursued in relation to fugitives from justice as is 
pursued towards fugitives from labor, with this exception, sir — that the fu- 
gitive from labor is allowed a trial or an investigation as to his identity be- 
fore the commissioner, while the fugitive from justice, though token on sus- 
picion, is left to the recognition and mercy of the officer sent by the State 
in his pursuit? And as the gentleman, to illustrate his position, supposed 
a case, let me, sir, suppose a case of a fugitive or supposed fugitive from 
justice. Is he to be tried where he is arrested? No, sir. There is no 
State in this Union where such practice was ever thought of. Let us then 
see what may occur under the act in relation to a fugitive from justice. A 
citizen of Onondaga may leave here, air, with a character uncorrupted and 
unsullied, and go to California, locate himself, and attain to position and 
wealth there. After he has left, some one, actuated by tho spirit of revenge, 
may procure an indictment against him, and then obtain a requisition from 
the executive to bring him back to Onondaga for trial. The requisition is 
executed, and the alleged criminal is torn from his family, without the right 
of investigation in California, with his character bearing the stain of crimi- 
nal accusation, and borne away under a requisition supported by a mandate 
standing side by side in the Constitution with that provision under which 
the law of 1850 was passed. 

Has the gentleman ever complained of the inhumanity of this part of the 
law ? No, sir. Silent acquiescence has reigned supreme over that, because 
political agitators could see in it no element of political aggrandizement. 
But the gentleman claims for fugitives from labor, trial by jury in virtue of 
the absolute provisions of the Constitution. What, sir, are those provis- 
ions 1 Why, sir, the first provision is, thai in all criminal prosecutions the 
prisoner shall be entitled to a trial by Jury; but he admits that the proceed- 
ing to recover a fugitive from labor is not a crimmal prosecution, and 
therefore the right does not grow out of the clause of the Constitution ; 
but even if it does, the practice, every where prevailing and nowhere ques- 
tioned, is to try the prisoner at the place from which he has fled, and not at 
the place where he is found ; but this provision and this practice refers to 
white men, and its cruelty ia, therefore, not discoverable. 

What, then, is the next and only other clause in relation to trial by jury 
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found in the Constitution 1 It is, tliat in suits at common law involving 
f 20, the right of trirtl by jury shall bo guaranteed. But the gentleman de- 
nies that slavery over existed at common lavir, and citcis us Coke and Black- 
stone and Mansfield to prove the fact, apd we fully admit it. How, then, 
does he escape from the conclusion that the Constitution does not make 
reference to fugitives from labor ? Why, sir, he cites another authority to 
show that the term " common law" is used in contradistinction to admiralty 
and maritime law and equity, and that by common law is meant law in the 
largest signification of the term. But, sir, this is opposed tO: all precedent, 
to all authority, and to the understanding of every Judge in the land. My 
friend told you that aflSdavits were not known to the common law ; so of 
many other proceedings which are emanations from the Statute book, and 
they might as well be called Hindoo law as common law. If Statute law 
means common law, then he is right ; if it does not, then he is wrong. But, 
air, the fugitive from labor is entitled to a trial by a jury, and that, too, in 
all cases when he demands it, in the State from which he has fled, and- that 
trial is fully secured to him ; for, as has been said by Senator Douglass-- 

" There is great uniformity in the mode of proceedmg in the Courts of 
the Southern States in this respect. When the supposed slave sets up his 
claim to the judge or other officer that he is free, and claims his freedom, it 
becomes the duty of the Court to issue its summons to the master to ap- 
pear in Court with the alleged slave, and there to direct an issme of free- 

I dom or servitude to be made and tried by a jury. The master is fll/^o re- 
quired to enter into bonds for his own appearance and that of the alleged 
slave at the trial of the cause, and that he will not remove the slaVe from 
the county or jurisdiction of the Court in the meantime. The Court is also 
required to appoint counsel, to . conduct the cause of the. slavej while the 
master employs;his o\vn.,counsel. ; All the officers of the Court, ai^^ required 
by law to render all facilities to the slave for the prosecution of his suit 
free of charge, such as issuing subpoenas for witnesses, &c! If upon the 

' trial the alleged stave is held to be a free man, the master is required tO'pay 
the costs on both aidesi If, on the other h$(n.dj,;he. is held to be a slave^ tihe 

. State.pays the cost.: This is the way in which the trL-il by jury stpod upon 
the old law ; and the new one makes no change m this respect." . 

Again, the learned gentleman claims that the law is unconstitutional, be- 
cause the Constitution cannot give the Commission's . authority to^ do what 
the law requires them to do. Let us see' first by what authority they are 
appointed. : ■ : r-:- -e 

"' - " The President shall nominate, and by and with the consent of the Sen- 
ate, shall appoint ambassadors, other public ministers; and consuls^ Judges 

, of:the: Supreme ;.Cpurt8f and all .<)fficers :0f: :th©. :ljnited S.t^tesju'vv'her^,, ap- 
pointments are not herein otherwise provided for. and which shail be 
established by law." . , . 

Now it will be seen that the words " inferior courts" are not mentioned 
in the Constitution^ ■ ■ r 

D 
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But there ia nnother sontonco ia the same clause of the Constitution, 
which provides as follows :— 

" But the Conffress may hy law vest the appointment of such inferior 
officers as they think proper in the President alone, in the Courts of Laio, 
or in the head of Departments." 

The practice under this clause is to confer the power of appointinfj those 
inferior officers, whoso duties were executive or ministerial, tipon the Presi- 
dent alone, or upon the head of the appropriate department; and m like 
manner to give to the courts of law the privilege of appointing their subor- 
dinates, whose duties were in their 'nature judicial. What is meant by 
" inferior officers," whose appointment may be vested in the " courts of 
law," will be seen by reference to the 8th section of the Constitution, 
where the powers of Congress are enumerated, and among them is the 
following : 

" To constitute tribunals inferior to the Superior CourtsJ* 
Is the tribunal which is to carry the fugitive law into effect inferior to 
the Supreme Court of the United States? If it is, the Constitution ex- 
pressly provides for vesting the appointment in the court of law. I will 
remarlf, however, that these commissioners are not appointed under the new 
law, but in obedience to an act of Congress which has stood on the statute 
books for many years. 

What has the commissioner to do? He has simply to protect the fugi- 
tive from any unfounded claim, or rather from any claim under the Consti- 
tution and laws when the facts do not appear plainly to justify his deten- 
tioB. The question he is to examine is simply a question of identity : this is 
the beginning and end of his duty, and the law requires him to do this for 
greater security to the slave, and the more sacredly to guard the rights of 
humanity. If the same practice prevailed exists in cases of fugitives from 
justice, tiiere would bo nothing for 'the commissioner to do, the owner 
eould procure his warrant and then unceremoniously take the fugitive with- 
out a why or wherefore from any one. Commissioners to take testimony 
and for other purposes have at all times existed, whose duties were more 
extensive and less demanded by the dictates of justice, than the duties 
called for by the Act of 1860, and that without complaint or question. 
Again, it is said that the act is unconstitutional, for the reason the action of 
the commissioner under it is final. I answer the objection by the flat denial 
that the action of +ihe commissioner is not final. The moment hehaa passed 
upon the question of identity, that moment hia power is spent— the action 
of the coinmissioner is not in any possible case final unless the fugitive is dis- 
posed so to consider it— for when he has been returned to the place or State 
from which it is charged he has fled, he has the right secured to him of an 
impartial trial, as I have before shown, to test his right under the law, to his 
freedom, and it is not held to be final in any court in the Union only for the 
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jpurposp of a return. Again, it is said llial the appointment of the comnns" 
aionera by the Judge or Judges, renders the act unconstitutional, for tlie 
reason that the Judge who appointed, may set in judgment over the acts of 
the commissioner, and then appoint the instrument of its own illegal designs. 
I will only deign to answer this accusation by referri'.ig to the fact, that in 
every district in this State, I may almost say Union, Judges are in the 
habit of appointing referees on whose judgment or decision they sit in 
judgment ; but who has ever heavd of this as a cause of accusation against 
the Judiciary? 

Again, sir, the act is arraigned as unconstitutional, for the reason that it 
offers a bribe in giving $10 for a coaviction and but $5 for an acquittal. 

The reason for this is plain and obvious. If there is no conviction, there 
is no record to be made up — if the identity is proved, then all tlie proceed- 
ings are to be arranged into a record, and the additional $5 is given as the 
fee for tliis service. But, sir, this charge of bribery does not stop here. The 
learned gentleman attacks every one who Ventures to differ with him in 
opinion, be he a judge in the highest court in the Union, or be he enthroned 
from the labors of a long life of usefulness, integrity and honor in Heaven. 
He has cast the withering curse of malignant abuse on Story, than whom a 
purer or greater judge never lived ; than whom no age or land can boast of 
a higher minded or more devoted patriot, and charged him with being bribed 
by the slave power. More, sir, he has charged our own Nelson, who is dig- 
nifying his seat upon the bench of the Supreme Court of the United States, 
with having purchased the seat by selling himself to the slave interest by the 
exercise of his judicial power in his seat in the Supremo Court of New 
York. Out, sir upon such ribald intolerance, such diabolical injustice—it 
but adds to the infamy of a cause commenced under the anarchy of mob 
force—it but stains the show of purity which the cry of philanthropy throws 
around it. 

Still another objection to the constitutionality of this act is raised, on the 
ground that the proceedings under the statute and before the commissioner, 
are supported by affidavits, and affidavits alone. Now, sir, the only objec- 
tion that is or can be raised against this mode of proof, is that in ex parte. 
Is this mode of proof unusual ? does it overstep known usages in criminal 
cases 1 in one word, is it not the uniform practice in every state of the 
Union ? If it is not, then, sir, yield to the argument. In every criminal 
case where the party is out of the state, the proceedings "■:>m necessity are 
ex parte. Why, sir, look to the provisions of the statuto a our own state, 
in cases where the peace is sworn against an individual upon affidavit and 
upon affidavit alone. In that case the complaint is on affidavit, the crime is 
alleged by affidavit, and the proceeding is supported by affidavit, and by that 
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alone~cve)'y step, too, in the proceeding, i3 ea; paHe~mi yet, sir, men arc 
marched off to jail upon these procoedinga, l*y ex parte affidavits without 
one murmur or lamentation of the hot house philanthropists who are etruck 
with holy horror at this hill because it allows proof by affidavit. 

Still more, air. Every grond jury that is charged, as your Honor well 
knows, is charged and sworn to keep their proceeduigo secret, that the 
accused may not learn that they aro charged with crime— yet, the result of 
these secret proceedings haye more omnipotence to arrest, and place in irons, 
and bring their victim from the remotest parts of this country, than those 
under the act of 1850, bei-ause that act requires, after the initiatory steps 
have been taken, proof of identity, while the indictment requires no such 
proof. Is there justice, then, in this objection ? I answer, there is not— 
and, yet, it is said, that Americans should hang their heads in shame over 
the degradation such practice, in regard ta fugitives from labor, subjects 
them to. 1 might pause to ask for which Americans should most lament— 
whether the use of affidavits, which determine no right, and which are used 
but as the customary mode of proof, or the resort of such lawless mobs 
as, on the first of October last, forgetting the constitution, forgetting the 
obligations they owed to the lawsj to the country, and to themselves, violated 
every principle of good society and Constitutional Government,, by attack- 
ing a court of justice, and, with ruthless and savage insolence, driving the 
ministers of the law from their deliberations— a mob in which men were so 
full of religion, under the cry of conscience, as to go from the sanctity of 
prayers to the inhuman depravity of a mob — a mob composed of men who 
to-day proclaiming themselves saints, are to-morrow using tho' weapons of 
murderers! This, sir, is justified by principles of a higher law — by the 
dictates of conscience. What, sir, has not that plea of conscience justified ? 
In England, it garlanded every county of the sea-girt isle with gallowsea-"- 
ia Germany, it has left the imprint of blood upon every foot of her soil— • 
in Spain, it has swept away whole races of men by the axe of intolerance, as 
so many waves washing m mkind beneath the surges of time — in Italy, it 
has immersed thousands upon thousands in dungeons, to drag out a miser- 
able life — in America, it has hung its witches— it Ims burned its convents — 
it has violeted the Constitution and the laws; and yet further, the ethereal 
purity of conscience is driven to the an.irchy of a mob, as the holy means of 
avoiding the effects of these unrighteous proceedings by affidavit. 

But to proceed. I will pass over the minor points of objection, to con- 
sider another proposition, by which the learned and eloquent gentleman 
insists thati this law of 1850 is unconstitutional — which is, because it allows 
the legislative power to control the action of the judicial. The gentleman 
predicts, sir, that the day is not far distant when the judicial power will say 
to the legislative*— You shall not dictate to iis how we shall exercise our 
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^mictions, or try questions tluat coinc before U3, or by what evidorico we 
shall be governed. 

I3 that one of the bloaainga abolition constructions of the Constitution is 
to lis! upon ua ? Are wo to come to that diiy, when the judiciary is to raise 
its crest above legislative supervision, and assort itself ah autocratic element 
above control, with the power of dictation to the democratic element of oiir 
society? God forbid! God forbid that we should be compelled to follow 
the ditjtiition of Judges, whom, if we are to believe the eloquent gentleman, 
are bo corrupt that the Supremo Bench of our land is filled by one who 
bought his place by selling his honor, and who, if he is to be credited, can- 
not bo trusted with the execution of the Fugitive Slave Law of 1850, for 
the reason that it offers $5 for a conviction. I have no ambition to be 
the subject of Judges, If they are as corrupt as the counsel asserts them' id 
be; nor would I give them this privilege of being dictatorial, lest they might 
remember the power of Jelfroys, and, remembering it, exercise it. 

It is further objected by the learned counsel, that the law is unconstitu- 
tionai because It recognizes slavery in the District of Columbia. 

There is no plainer, or more generally received principle, than that the 
territory at any time acquired, whether by conquest, treaty, or gift, comes to 
the power to which it is ceded with all its laws of property, all Its immunities 
and oil its privileges as secured by the ceding power, which It retains until 
the power to which It Is ceded changes those laws, and annuls those privi- 
leges and Immunities. This principle, sir, defeats the argument. 

But, sir, the counsel further insists that this act is unconstitutional, be- 
cause it abrogates the privilege of the Habeas Corpus Act. 

I deny, su-, that It touches or infringes in the remotest degree upon this, 
as the gentleman says, bulwark of our liberties. Is this great palladium of 
liberty to be struck from the temple It supports,. by a statute which, in no 
degree, either qu -stions its force or abrogates its provisions? No, sir. The 
liberties of a people are not so easily disposed of. The act of 1850, like 
the act of 1793, leaves tlie Habeas Corpus precisely where the fathers of the 
Constitution left it. 

It is, sir, as omnipotent to secure the rights of the fugitive from labor, as 
it is to secure the rights of the fugitive from justice. It can interpose to 
scrutinize the regularity of the proceedings by which the fugitive is taken 
from the place of his refuge. It can discharge him, if he is not taken by 
virtue of them, or if they be irregular. Then, sir, its power Is not spent till the 
slave arrives at the limit to which the proceedings before the commissioner 
consigns him. Then, sir, he may rest his claim to freedom upon that pro- 
ceeding—and this is the full extent to which the right exists In the case of 
fugitives from justice. The man sent for in California as a fugitive from 
Now York, can make no other demand upon its provisions, if the proeeed- 
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ings are regular. There is no power in thoHnbcns Corpria to Lirni the arm 
of the legal power, or to nrreat the Btcpa of thoir priBoncr from the Imr of 
justice. 

I have, thus, if yoxir Honor plop" is, with a full appreciation of the magni- 
tude of the subject, and of my own inability to treat it, replied to aomo of 
tho objectione raised by my eloquent friend, and, aa I submit, defeated the 
conclusions to which ho invited your decision. I shall now leave the case 
for further and abler reply, with my learned associate, who will answer and 
refute tho other objections raised to the constitutionality of the acts of 1793 
and 1850— -claiming, sir, that I have vindicated tho prisoner at tho bar from 
the charges- in tho indictment ; and 1 claim this with confidence, because I 
\ayo but reiterated tho construction of tho constitution given to it by its 
ti,<mer8 — given to it by Congress —awarded to it by the Judiciary, and 
claimed for it by tho whole current of popular opinion for more than half 
a century. 
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Goorgo F. Comstodc mudo tho closing nrguraont for the dofcnco. I con- 
cur, sir, (ho fluid) in what Mr. Sn Ith haa said about tho importaaco of tlio 
case. Wo have nowr in this Court Uio extraordinary and anomalous 
spectacle of a Marshal of tho United States being placed on trial as a felon, 
charged with no act of crime, except simply oxocutitig in good faith, and 
with integrity of purpose, a procoas placed in his hands, authorized by a 
fundamental law of tho Union, and which his sworn duty bound him to 
oxocuto. If a serious purpose is entertained on the part of those who have 
promoted this prosecution of convicting the defendant, no graver occasion 
could possibly arise in any court of justice in tliis country. 

It is well known that on the first day of October last an attempt was 
made in tho city of Syracuse to execute a law of the United States ob- 
noxious to the prejudices of some portion of our fellow citiiSens. It became 
the duty of tho dofcndani to receive and execute a process placed in his 
hands for the arrest of a slave, who had fled from the service of his master 
in the State of Missouri. He did ao, and did no more. There is no com- 
plaint of any inhumanity or excess in tho performance of his duty. It is 
also known that a large number of misguided and infatuated persons, 
ignorant, it would seem, of theu: simplestduty as citizens — that of obedience 
to law — assembled themselves together, erected the standard of rebellion 
against the Constitution and the law, invaded the sanctuary of justice, and 
forcibly rescued from the Marshal the prisoner whom he had in custody. 

If resistance to the paramount laws of the Union had stopped here, it 
would not have altogether been without precedent. There have been one 
or two, nnd only one or two, previous occasions when the laws of the United 
States have been forcibly resisted by combinations of ignorant or bad men, 
and when the power of the Government has been invoked to put down 
rebellion. But these examples of insubordination have been somewhat 
exceeded in the cose under consideration. Not content with trampling the 
supreme law of the land under foot, the persons whose destestable teachings 
had instigated this disgraceful riot, besieged a grand jury, and the grand 
jury, instead of indicting the law-breakers, indicted and presented for trial 
the officer who had attempted to execute the law. Nullification has, there- 
fore, now assumed the far more dangerous form of judicial proceeding, and it 
demands from this Court a sanction which v/ill give it ten-fold greater 
power of mischief. It is this consideration which lends to this case its 



liighoai importftnco. Tlift Pcts of a misguided mob in Iwslility to a fuxda- 
lurtutftl law, which, perhapfi more i\m\ nay otlior, ia o8aonti.'Al to tlio Qxhi.- 
cnco of ' that groat ipoliticul nssocintion, 'which apa.i'.itutaa, u« oiiiS? , pooplo, 
woiild have no cliiiiu to bo rogardoci p.3 the cxproasioti of a genoriJ sonti- 
UKnit, and {niglit, tlioroforo, entail no gonok'nl conscquouoo'*. Pronvpt puniah- 
mcntmiglit overtake tho oftendors, and our political iuStiUitionv rccoivono 
aliock. — But onoelet it bo proolaitMcd that tho scntimont wliioa impelled 
thouaob roeoivQS IIkv approval of a high jwdioial tribunal, that it iu ov(ii\ t& 
bo rogiarded-Ha-a higU criminal cftbnco foe n awom pulJio ofFicoi- to execute 
tlio law, land no hutmau foresight ciin tell the consoquoncoa. Tho judgment 
which tho tribunal I am nOWr addressing ought to pronounce in tho pi'e- 
seat oaso, should be t|je judgment of overy other Northern tribunal, and tho 
question, theroforei is wiiothoj" this law of tho Uwion ought to be nullified, 
not merely by mobs and violence, but by the solemn deci ees of tho judiciavy 
in all tho non-slavohokling States. A question of more transccndant im- 
portance cannot bo imagined.. 

I have paid, air, some attention to judicial precedent j in this case, and if 
I can understand theii* force, every question properly involved in this con. 
troversy. has been solemnly adjudged in favor of the defendant by the 
Supremo Court of the United States. That Court is the Supreme Tribunal 
of; the Nation, demanding implicit obedience, upon constitutional points at 
laastj from ©very .other tribunal, and from every citizen in tho land. This 
high authority is derived from the Constitution itself, and ho who disowns 
it is guilty of the surprising folly of exalting his own wisdom abovo the 
wisdom of; tho Constitution, and his own couscienco aljove the authority of 
the Supreme Law. : I mighti therefore, rest the question of tho guilt or in- 
nocence of the defendant upon the ground, simply that it has already been 
doterminiDd in his favor by an authority which knows no appeal. 

Tlxis discussion has, however, been permitted (and I am glad this permis- 
sion: has been accorded to the other side) to travel over a much wider fiqld. 
Authority and precedent have been disregarded. , The. discussion of first 
principles, long since settled, has been renewed, and new readings have 
been given ito the Constitution, itself. And, as the avowed object of this 
coiirse of argument has been tO: produce in the popular mind, a spirit of dis- 
content against the Constitution and the law, it may not be useless to follow, 
far enough, at least, to show the reasonableness of.lhe compact into which 
our fathers entered, and the reasonableness of the' interpretations which; have 
been placed upon it by all men, statesmen *and jurists, lawyers and laymenj 
aniformly, until the advent of the new born lights which have lately risen 
upon us, ., 

Let me. say then that this Constitution under which wo now live, found 
slavery existing as a fact in all the Southern and some of the Northern 
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lilxli'i-. It was a i)i\'-f5.\lHtinjj fact, and dopended upon llic lawa of tlu- 
eeverai Stntca ns Hcponito and independent polilicid coiumutiitioH. Whoever 
doea not know this liiid better cominoneo the ntndy of Amerle;in history. 
And wliat oflTeethad tli'j Constitution upon this pre-cxiitin^ fiiet ; I answer 
none, whatever. . Tlio Constitution loft slavery an. it found it, a fact, an in- 
stitution still upheld by the laws of the States where it existed. The Con- 
atitution was a bond of union between sovereign and independent polilical 
organizations for certain great eouimon ends and purposes abaoluteiy es- 
sential to Qur existence as a nation. It did not weaken—it did profess to 
weaken Iho local institutions of the several States. You may, therefore, 
overthrow tne Constitution-r-you may agitate this Hubject until the bands 
of the tinion shall snap asunder, and slavery will still exist in the Southern 
States, still upheld by loeul laws, altogether beyond our reach. The mighty 
mischief may be done. Fanatics may continue their unholy work until the 
sun of the Union ahidl go down in blood, and not only will not slavery be 
abolished, but not one slave will bo emancipated. 

An unsound and unwholesome sentiment appears to pervade the minds of 
many good men that the Union and the Constitution are in some indedn- 
able way responsible for the existence and perpetuation of slavery in the 
States, and, hence, not a few, I fear, are ready to see the Union sacrificed on 
the alter of anti-slavery agitation. It may lead to sounder sentiments, and 
juster views of conduct and duty 'for all such to pause and reflect, that the 
Union mny be shivered to atoms, and the sin of slavery will still remain. 
The cause of emancipation will have gained nothing, abolutely nothing, 

I have said that the Constitution did nothing to weaken the institution of 
slavery as it existed in the States. I now say it did nothing to extend it-s 
domain or to guaranty its perpetuity. Those subjects were left precisely as 
the Constitution found them, and those subjects are entirely foreign to the 
present discussion. In short, sir, wo have neither a pro-slavery, nor an anti- 
slavery Constitution. I do not agree with some, that the Constitution 
carries slavery wherever the republic extends its domain, VVliere it fouTid 
slavery it simply let alone. Where it now finds it lets alone. 

This Constitution, however, while it did nothing to extend cr perpetuate 
the institution, did impose upon all the States and all the people of the 
States one obligation, which is simply coeval and co-extensive with the 
actual existence of slavery, but has nothing to do with its perpetuation or 
extension. That obligation can be expressed in no plainer terms than it is 
set down in the Constitution. Here it is : 

" No person held to service or labor in one State under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation there- 
in, be discharged from such service or labor, but shall be delivered up on 
claim of the party to whom such sexviee or labor may be due." 

This clause of the great national compact is just as obligatory as any 
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other. I have heard, sir, of a " higher lav" hofore whicli constitutions and 
compacta are of no account, and in obcdvenco to which promises must be 
broken and faith violated. I know no such " higher law." The obligations 
of man to. his maker may be admitted to transcend all other obligations. 
Hut who ia wise enough to be tho infallible interpreter of this higher law, 
so as to set it up in opposion to the simplest duty of a citizen, that of obe- 
dience to the Constitution of his country. 1 know there are those who, 
enthroned in lofty conceits of superior wisdom and purity, summon the 
Constitution of their country to the bar of their own conscience, and with- 
out hesitation pronounce a judgment of condemnation upon the glorious 
work of Washington and Franklin, of the sages and heroes of tho revolu- 
tion. There is a heighth and a depth to this folly which no argument can 
reach. 

There, then, is the Constitution which is supreme over all the States, and 
all the Constitulions and laws of the State, and entitled also to absolute 
and perfect supremacy over the consciences and conduct of all good citizens. 
I hold it the wisest instrument ever framed by the hand of man. It de- 
serves not only simple obedience, but to be enthroned in the hearts of all. 

Let us ascertain the meaning of this obligation, for when that is done, 
absolute obedience and acquiescence are due from every State, every judi- 
cial tribunal, and every individual. This meaning, too, should be sought with 
honest minds. Strange and unheard of interpretations should be avoided. 
The intention of the framers of the instrument is the point to bo ascertained, 
for that is the cardinal rule in the interpretation of all Constitutions and 
laws, indeed, of all instruments whether public or private. 

There, I say, is the Constitution, and I hold its meaning as plain as 
though it were written on the sky. No person held to labor or service ia 
one State, shall be discharged from servitude by fleeing to another State, 
but shall be " delivered up on claim." Glossary and commentary cannot 
obscure the plain senso of these words. Sophistry cannot re6ne it away. 
It is said that apprentices and others are held to service and labor. Most 
undoubtedly. But are not slaves also held to " service and labor ? " Ap- 
prenticeship is one form of servitude, slavery is another. It is perfectly 
plain that the clause does not apply to hired servants in the ordinary accep- 
tation of that term. The employer is not entitled to detain the person of a 
mere hired servant. But the Constitution says that the person held to 
service shall be " delivered up," distinctly implying that the servitude must 
be of such a character, that the party to whom it is due may take and hold 
possession of him who owes it This can only be true of apprentices and 
slaves, and is as plainly true of one as the other. 

The learned gentleman who has argued the case for the prosecution, I 
know, has little or no veneration for authority, unless it can be turned to 
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his own purpose. I can refer him, however, to one wliich may command 
hia respect. The translators of the New Testament Scriptures have uni- 
formly rendered the word " slave " in the Original into " servant " in the 
translation. Indeed, throughout the New Testament, the word servant is 
used to indicate a class of persona who, under the laws of the Roman Em- 
pire, were the absolute property of their masters, in other words, slaves. I 
may refer to the Epistle of Paul to Philemon, and other writings of that 
great Apostle, where the duties of servants to their masters are laid down. I 
commend those writings to the attention of the gentlem.an. The precepts 
there set down will be found to differ somewhat from the bloody and 
atrocious code of modern abolitionists. 

No rule is better established in constiuing instruments, than that we are 
to look at the surrounding facts and circumstances existing at the creation 
of the instrument for the purpose of applying its terms (o some appropriate 
subject matter. This rule appears to have been overlooked in the argu- 
ment on the other side. Let us apply it. 

And, in applying the rule to the constitution, two facts are to be con- 
sidered : 1st, that Slavery existed in some of the States. 2d, In others it 
did not. These facts were understood by the framers of the Constitution. 
They were geat political and social facts which could not be overlooked in 
forming a government for the people of the United Slates. They were facts 
to be dealt with, to be disposed of in some way or other. 

Now, in applying the rule, it must be considered, that upon the principles 
of the common law, if the constitution made no provision for the case, a slave 
easaping into one of the free States, would become a freeman, and could 
never be reclaimed by hia master. A further consequence would follow- 
Under a constitution silent on the subject, the National Legislature could 
never make a provision for the case. It could possess no power over the 
subject. This would result from the principle that Congress can exercise 
no power not expressly or impliedly granted. The consequence would be 
that citizens of the Slave States would lose all control over their abscond- 
ing property. This was the con dition of things upon which the Convention 
had to act. Upon this subject we should expect the Constitution to speak. 
—It did speak, it still speaks to us, and its language becomes remarkably 
intelligible to every one who considers the exigency it was made to meet. 

The observations just made, if I mistake not, show not only the meaning 
of this clause in the National compact, but demonstrate that the bargain is 
not 80 utterly atrocious as it has been sometimes called. It has been called 
** a compact with Hell ; " and other hard names have been given to the Con- 
stitution, and those who are willing to see it lived up to. I think it was a 
lawful and a proper compact for iia to make. Grant that Slavery is a sin, 
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dooa it of necessity follow, that in forming a loaguo among indeponclcnt 
States, it was sinful to promise and agree that a slave should, not become a 
freeman by fleeing from one State to another? . By no means. The olavo- 
holding States had the right to exact this condition ag one of the terms of 
the alliance.— The ottior States could grant it without Leing at all responsblo 
for the sin of Slavci'y. 

It is known that groat political and commercial necessities imposed upon 
all the States the absolute necessity of forming this Union, and it is just 
as well known that without this clause which now seems to unsettle some 
minds, the Constitution could not have been adopted, and the Union would 
not have been formed. This consideration may, go far to relieve the con- 
sciences of well meaning men, who have not hitherto reflected on this sub- 
ject. 

It is sixty-five years since this Constitution was framed, and now, for the 
first time, a doubt is suggested whether the clause under consideration 
applies to absconding slaves. This doubt, l^t me . say, never arose in the 
iQinds of those who framed the instrument, never arose among the people 
who approved and adopted it. Of this we have the highest possible evi- 
dence. In 1793 an act of Congress was passed^ which made provision for 
the recaption and surrender of persona "held to labor who should abscond 
from the service of their masters." In this act the same words are used as 
in the Constitution, " persons held to service or labor." Now, if the Con- 
atittttion by these terms did not intend to designate slaves, it ia plain that 
the act of Congress did not. And yet no man in this broad republic, to this 
day, has ever doubted as to the meaning of this act of Congress. No Abo- 
litionist even ever doubted that by this law, Congress provided and intended 
especially to provide for the surrender of fugitive slaves ; and this law, be 
it remembered, was passed by a (Congress many of whose members were in 
the Convention which framed the Constitution. — If, therefore, by the terms 
" persons held to labor " in the act of Congress, passed so soon after the 
Constitution was adopted, slaves were intended to be designated, is it less 
than folly to deny that the same worda have the same meaning in the Con- 
stitution itself ?— When we consider further that the law of which I speak 
was enacted for tlie well known purpose of carrying into effect this part of 
the Constitution, is it not incredible that any man who admits the meaning 
of the one, should doubt or deny that of the other. 

But I will refute this strange interpretation of the Constitution out of 
the mouths of the abolitionists themselves. The fugitive slave law of 185.0 
DOES HOT coHTAis THE WORD SLAVE. It speaks Only of '* persons held to 
service or labor" and provides for the surrender of such persons, when 
absconding, to their masters. Now this law has been denounced over the 
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liind as tho consummation of nil human wickoilnesa. For the last tU'O 
Vears it has fumiahed tho groat staple of abolition agitation. Nothing in all 
billingsgate can equal tho abuse heaped upon thia law, ita authors and slip* 
porters. Why this denunciation ? Is it because it provides merely for the 
return of an indented apprentice who runs away 1 By no means. It is 
because, in the language of abolitionists, it consigns men to slavery. No 
milder interpretation has ever been given to this law by any abolitionist, 
and in this they agree with all other men, that it is a law intended to pro- 
vide for the return of fugitive slaves to their liiaster. Rut is it not an 
especial wonder that while tins law is denounced for its unutterable wicked" 
ness as a law to uphold slavery, the Constitution which uses precisely the 
same terms is declared to be innocent of all allusion to Slavery ! 

There is one other rule in the construction of compacts founded in 
honesty and good faith, and which has a marked application to this ques. 
tion of constitutional law ; and this rule ia, that ah obligation is to be" un- 
derstood in the sense which ia known by him who gives it to be placed 
upon it at the time it is given by him who receives it. By the Constitu- 
tion, We, as non-Slaveholding States bound ourselves to deliver up " per- 
sons held to service or labor." Thia was understood by the States where 
slavery existed,a3 a protection to their property in slaves — and all the other 
States knew it was so understood. Common honesty, therefore, requires 
Ihe obligation to ba taken in that sense, and tho attempt to escape from it 
now by a mere verbal criticism, involves a breach of faith which in a private 
matter, Would disgrace a private citizen. 

Without resorting, therefore, to Judicial authority, en ough has been said 
to vindicate the Constitution froin the strange and unheard of interpreta- 
tion which has been contended for in this discussion. I now, add that the 
question is settled by Judicial decisions in nearly all the non-Slaveholding 
States, and finally, by the solemn judgment of the highest tribunal in the 
nation, from whose authority their is no appeal. The Supreme Court of 
the United States in the year 1842, following a series of similar decisions^ 
made in the highest courts of the, Northern States, without a dissenting 
voice, solemnly adjudged the Pugitivef Law of 1793, to be a Constitutional 
law, authorized by the clause of the Constitution, whose plain and obvious 
meaning has now been assailed. On. this high authority, the argument as 
to th^ Constitutional recognitiori of the right to reclaim fugitive slaves 
might have been rested on the start, and perhaps ought to have beien. But, 
I have thought that the labored effort v?hich has been made to give a new 
reading to the Constitution in a matter of such fundamental importance, 
ehotild not go forth to unsettle the minds of comnsuuity, already too much 
;^sturbed, without a humble attempt on my part to refute it. I shall jpursue 
this question no further. 
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Thovo, thon, h the Constitution, and there, too, is its plain and undoubted 
meaning. — There, too, our obligations and duties aa American citizens are 
traced in letters of light. And now, if there be any who hate the Constitu- 
tion for this cause, let me say that if it were destroyed to-dny, the same 
obligation in respect to fugitives from service would bo soon restored in 
some other form. Let the Union be dissolved and a Northern and a 
Southern confederacy take its place, and what then? He who supposes 
that two conterminous States could maintain peace with each other, without 
aomo compact of this kind, has but slightly considered the subject. The 
necessity of preserving peace and order, would soon compel them to enter 
into treaty stipulations for the surrender of fugitives. Nor would it be 
strange if the free State should be the first to desire to enter in these stip- 
Illations. — Let the question be presented in its broadest aspect. Would it 
be considered desirable to promote and encourage the immigration of three 
millions of blacks, and to mix them among the free white laborers of the 
North? What should we do with them. Should we give them political 
and social equality 1 What would become of them ? Let the philanthrop- 
ists answer that question. If wo saw the remotest danger of a <yeneral 
stampede of the black race to the North, we should at once arrest the 
movement by prohibitory laws.— Some of the free States bordering on the 
slave states, and which, therefore, feel the full force of this evil, have 
enacted such laws. Some have incorporated the prohibition into their con- 
stitutions. 

And this presents one of those strange inconsistences which sometimes 
get possession of the minds of men. The extremest reluctance seems to be 
felt when we come to the question whether a fugitive slave shall be given 
up to his master. Many good men even regret that the Constitution 
ordains that it shall be done, and yet were the Constitution and the law 
broken down, and the question presented whether all or any considerable 
part of the slaves of the South should be allowed to escape, we should regret 
the absence of that very restrain against which some of us are inclined to 
rebel. Many of those whose pympathies are awakened by the contempla- 
tion of an isolated case hefe and there of the restoration of a slave, would 
be first to deprecate the consequences of allowing these excited sympathies 
to work out their legitimate result upon a broader scale. 

The defendant is arraigned for an act of official obedience to the Fugi- 
tive Slrtve Law of 1850, and it is time to come to the consideration of that 
law. This enactment has been met by a spirit of hostility, denunciation, 
and abuse, without any parallel in the history of our government. All who 
were instrumental in its passage, all who are willing to see it executed, are 
denounced as traitors to God, to freedom, and humanity. The only ques- 
tion properly before this Court is, whether this is a Constitutional or an 
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Unconstitutional law. But it is due to truth, to tho law, and those who do 
not join in this denunciation to btato with accuracy tho cause of this extra- 
ordujary state of feeling. I have no hesitation, then, in saying that this 
cause will be found not in the particular provisions of the law itself, but in 
a spirit of enmity to tho conslitutioual requirements on which it is based. 
I have never heard any man, who was willing to see tho Constitution faith- 
fully lived up to, join in this denunciation. Tho law has been denounced 
not on the ground that it endangers the rights of a freeman, but because it 
is considered simply effectual for the surrender of slaves as the Constitution 
requires. "Jerry" was rescued by a lawless mob, not because he was a 
freeman, but because he was a slave, not through any apprehension that he 
would not have a fair and impartial trial, but lest a fair and impartial trial 
would return him as a slave to his master. In short, this extraordinary ex* 
citement, which seems to have thrown even a grand jury from its balance, 
is founded, not in a just regard to the rights of free citizens, but in hostility 
to the surrender of slaves. Those fervid appeals to humanity which have 
been made in the public discussions of this law, and which seem to have 
unsettled the minds of many, are appeals against the Constitution itself, 
There has been a most mischievous misapprehension on this subject. I 
doubt not many good men have been led to view this law with great 
abhorrence, under the mistaken impression that the right to reclaim slaves 
is founded entirely upon it, and not upon a Constitutional obligation as old 
as the Government itself. When this error is corrected, it will lead to 
sounder views of the law, and a more correct appreciation of our duty as 
citizens to obey it. 

I have done,Isay, with the doctrine that there is no Constitutional obliga- 
tion on the subject, and I come to the consideration of other objections to 
the fugitive slave law of 1860. 

There are two clauses in the Constitution placed in immediate juxtaposi- 
tion to each other, and they must be considered together. They are these : 

" A person charged in any State with treason, felony, or other crime, who 
shall flee from justice, and be found in another State, shall, on demand of 
the executive authority of the State from which he fled, be delivered up, 
to be removed to the State having jurisdiction of the crime." 

" No person held to service or labor in one State under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation there- 
in, be discharged from such service or labor, but shall be delivered up on 
drum of the party to whom such service or labor may be due." 

The principle of these two provisions is precisely alike, the only ditfer- 
ence being that one applies to fugitives from justice, the other to fugitives 
from labor. The -one clause provides, that the person fleeing from justice 
shall be delivered up on demand of the executive authority of the State from 
which he fled. The other, that the fugitive from labor shall be " delivered 
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up on demand [claim] of tho owner. No other dliForenco can bo pointed 
'out. '■ ' ' ' ■ ' . 

It ia perfectly obvious, therefore, that if olthor clauses conferred upon 
Cougroas tho power 16 legialaite, so did thia other. If tho dcUveiy can In 
bno cago bo conatitutibhally tnadb without a provioua trial by jury, so it can 
iu the other. If xinder tho one, COrigr'e&k can' authorize a commiasioiier to 
act, so it can in the otheri All this is rfeiHarkably plain. 

And these provisions being tliua ontirely alitio, we should expect a corrcb' 
ponding similarity to run through tlio legisliitiori of Congress for thb pur- 
pose of carrying thbm info effect. Accdi-dihgly we find it ab, the Only 
difference being in such details ast present no constitutional question. ' ' 

In 1793, very soon after the Cbristitution was aidopted by the iStatea,Cbn. 
gress legislated on both subjects at one time, in one act, and upon a nnifbirm 
priiiciple so far as any constitutional question Can arise. The first t'v\)^b sec- 
tions of this la^^ provide'fbV tHe case of "fugitives from justice. They 'de- 
clare, in substancbj that the' person accused of crime shall be delivered up 
on production of the indictment found in the State from whence he fled, or 
on a mere affidavit charging him with the crime. Upon this evidence the 
accused is sent back to the State Where the alleged crime was committed) 
and there he rn'ty have his triiil. The remaining two sections apply to fugi* 
tives from labor. They are as follows : 

Sec. 3. And be it also emcted, Tliat when a person held to labor in the 
United States, or in either of the territories on the northwest or south of 
the river Ohio, under the laVvs thereof, shall escape into any of the said 
States or territory, the person tb whom- such labor or service may.be due, 
his agent or attorney, is hereby empowered to seize or arrest such fugitive 
from labor, and to take him or her before any. Judge of the Circuit or Dis- 
trict Courts of the United Stites, residing or being within the State, or be* 
fore any magistrate of a county, city or town corporate, wherein such, seiz- 
ure or arrest shall be made, and upon proof to the satisfaction of such 
judge or magistrate, either- by oral testimony or affidavit taken before and 
certified by a magistrate of any such State or territory, tu.i the person so 
seized or arrested doth, Under the laws of the State or territory from which 
he or she fled, owe service -or labor: to the person claiming him or her, it 
shall be ihe duty of such judge or' magistrate to give a certificate thereof to 
■ such claimant, his agent or attorney^ which shall be svfficienl warrant for re' 
moving the said fugitive from- bzbor id the State or territory from which he 
or she fled. 

Sec. 4. And be it further enacted. That any person who shall knowingly 
and willingly obstruct dr hinder such claimant, bis agent or attorney, in so 
seizing or arresting such fugitive from am^h claimant, his agent or. attorney, 
when so arrested pursuant to the authority herein given or declared, or shall 
harbor or conceal such pereon aifter notice that he or she was a fugitive from 
labor as aforesaid, shall,'for either of the ' said offences, forfeit and pay the 
• sum of five hundred dollars ; -which:;penalty may be recbverediby; and iot 
the benefit of such claimant, by actipn of debt, in any court proper to : try 



tlio aamo ; s/iVlug itioroover to the pijruon cliuaiing such Uljor, pr sMvice 
his right of action for or on account of tho said injuriea or oithor of tniotb. 
Approv6d i^ebruiiry la, 1793. ' ' ' ' 

Thia statute in botli its branches ia yet tho law of the laud. Tbo con- 
stitutionality of that part which relatee, to fugitiYcs from justice haa' ^i.eyer 
been questioned. The constitutionality of thht part' which rciatcs to fiigi- 
tives from labor has been deliberately adjudged in tho highest i^tato Couris 
ftnd in the Supremo Court of the Onited States. Nor am i award thiit'this 
statute, in either of its aspects, was ever denounced for iriharaantty or im- 
morality. A free white citisSen may be arrested and sent in' chains to abo- 
thor State upon ea? parte testiniony, and without trial. Even the habeas 
torptis would not release him if the proceedings were regular. So a fugi- 
tive slave might be sent back to the State from whence he fled on ca; ports 
testimony wi^oul trial, and the habeas corpus could not prevent it, unless 
some flaw could be found in the proceedings. In cither catse the fugitive 
WAS entitled to trial in the State frotn whence he fied. That right in either 
case exists, and has always existed, in every Stat« in the iJhioti.' 

This statute has been the law for sixty years. It was a well consider- 
ed la\y, and there has never been any excitement pbo^ft it. Unde4,it.^free 

white citizens have been arrested and sent awray to other Statqaf9.r.tri^.-Tr 
No one has cyet- complained of this, although the ixicuaed perjson jMy havj^ 
been innoc.ent of, the crime chatged against hiin. So under ,t!^e sj^me. laj^ 
fugitives froifl service have been sometimes arrcsited a^d return^ their 
masters upon te^stjmppy of the same grade, and proceedipgs pf t|ie same 
summary chaj;act;qr. '??lus law was enacted by yrise and eqinejit^^en, jifjid 
Wiis approved by Washington* 

This yicw of the Constitution and pf the, act of 1793 prepares y^^ to ex- 
amine the amendatory act known as tb.e, Fugitive Slav{i X^xyr of 186,0. 
shall find it obnoxio.us to no CQn3titutioiuilpbj,e.ction which did not lie witji 
o(j.ual force to; the act of 1793, nojrto any greater objection on. the .scpye of hu- 
manity, unless indeed move cfireful guards ag.ainat ev:;^ion or abuse ;9,r9.to,be 
eonaidered such an objection. 

The act of 1S50 does not provide for trial by jury in the State to, which a 
fugitive has fled. Neither did the aict qf 1793. Yot it is a great mistake 
to say that either of these laws denies to the . alleged fugitive the , right to. ^ 
tried by jury. I believe-there is not a slave State "Virhere a person held to 
service as a slave, but claims to be free, may not bring his suit for freedom. 
In all the slave States there are humane and liberal systems of legislation 
on that subject. According to my information, when .the- supposed slave 
sets up his claim to freedonj, every facijity is afforded him for a fair adjudi- 
cation of the question. . The master is required, to give bfOuds . for , the ap- 
pearance both of himself and of the alleged slave, an,d that he wUl pot .r^ 
move the slave from the jurisdiction of the Court where the suit or pro* 
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ceeding is inatitutod. Cc\mael aro appointed for the alavo at the public eX- 
penae, and tho officere of tho law are required to render him all fucilitieb fof 
the prosecution of his suit, free of charge. It should bo stated, moreover, 
what I believe to be strictly true, that in all the slave States there is no 
public sentiment, no prejudice or bias, which prevents a perfectly fair 'and 
impartial trial. 

It ia a great error to suppose that there is any thing in the fugitive slave 
law which authorizes the judge or commissioner to make a final decision or 
determination that the fugitive is a slave, so as to prevent a trial of tho 
question in the State to which he is remanded. This was not true of the 
act of 1703, nor is it true of the act of 1850. Both laws aro precisely alilie 
in this respect. Under both of them the judge or commissioner, if the case 
ia made out to his satisfaction, gives a certificate for the removal only of 
the nlleged slave to the State he fled from. This certificate has, no other 
soope or effect. It is not an adjudication upon the question of slavery or 
freedom. On this point no one can entertain a doubt who will take the 
trouble to read the law. 

In respect, then, to this matter of trial by jury, about which so much has 
been said, the law on examination ia found not to possess that utterly atro- 
cious character which has been sometimes imputed to it. The fugitive is 
aim jjly returned to his master, and is taken to the State he came from: If 
he is actually a slave and knows himself to be so, he will probably bring 
no suit for freedom, and the law simply and in a summary way effectuates 
the purpose of the Constitution. The slave is "delivered up on claim.** 
But suppose the slave bona fide insists that he does not owe the service 
which his master claims. Where should the trial be for the benefit of both 
parties? In a distant State to which the fugitive has fled, or in the Slate 
where the question arose, and according to the laws of which the matter !s 
to be determined ? If the master has witnesses to establiah his title finally 
to his alleged slave, should he be compelled to bring them hkre ? If the 
slave has witnesses to prove his freedom according to the laws of-Missouri, 
should he be compelled to produce them before a New York Court? If 
there is no mistake as to the identity of the fugitive, and there is an actual 
question whether he be a freeman or not, the analogies of the law as well 
as the convenience of the parties seem to me to require that the trial should 
be in the State where the parties resided, where the question arose, and 
where it may be supposed the witnesses will be found. And in respect to 
questions of identity, those vdll very rarely occur. If, however, the person 
arrested insists he is not the fugitive claimed, or a fugitive at all, there can 
never be any diflSculty in proving the facta before the judgo or commission- 
er. The broadest range is given to that inquiry by the law under conside- 
ration. 
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I kudw of ¥io more ^otoslablo offence than kidnapping. But Icidnnppin g 
is tho frauduloiit or forcible abduction of a poVSon vvlio is not a slave for the 
purpose of reducing liiin to slavery. This offence, let me say, is bevev ]^cf- 
pctrated under tho forms of law. It is done in the siltinco and darkness of 
tho night, and without any protence of law. If any free citizen of the 
North, whether black or white, in danger of being kidnapped, neither 
trial before a commissioner nor trial by jury can prevent it. Such an oat- 
rage never has been attempted, and never will be .iUempted in tho face of day, 
efore a judicial tribunal, and in the midst of a non-slaveholding community. 
It may be seated, I boliovo, as a fact, not a single freeman was ever reduced 
to slavery through tho instrumentalities of tho law cither of 1793 or 1850. 
I have never heard of but one case of mistake on tho subject, of identity, 
and in that instance tho owner promptly and honestly corrected the error. 
In the instance to which I refer tho commissioner refused to hear evidence 
on the p.ift of the alleged fugitive. That this was an erroaeous construction 
■of the law no one now entertains a doubt. Nothing, in short, can be more 
idle than the apprehension that under this act persons never held as slaves 
can be seized and carried away under the forms of the law. If, on the 
t)ther hand, the person arrested is actually a fugitive from service, but is 
really entitled to his freedom, and the decision of tho commissioner should 
happen to be against him, (an event which will not be likely to occur twice 
in a century,) he can assert his freedom in tho tribunals of the State from 
M'hich he fled. 

It is said the Constitution declares that the trial of crimes shall be by jury. 
I am hot able to see what this has to do witli the question. The peraon 
arrested as a fugitive from service is not accused of crime. But the same 
clause of the Constitution also declares that the trial shall be heli in the 
Stats where the crime was committed. If, therefore, that clause had any 
bearing upon the present question, it would only teud to show that the 
fuciiive from service must have his trial in the State he came from. But 
there is really no analogy between the two cases. 

It is also said that fhe amendments to the Constitution secure the right 
of trial by jury in all sulls at common law where the value of the property 
exceeds twenty dollars. Bti't will any lawyer say that the proceedings au- 
thorized by the Fugitive Slave Law, whether of 1793 or 1850, are a suit at 
common law 1 Most plainly they are not. It is not a suit at all, but a 
summary proceeding. About this, it seems to me, there can be no differ- 
ence of opinion. I have done with the subject of trial by jury. 

1 come next to the objection that this law suspends the writ of habeas 
corpus. This is flippantly asserted by persons who seem to know nothing 
of the nature of that writ, and who have probably never read the law they 
denounce. If the objection ^ot^ere true in fact, the law would be clearly un* 
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conalitutioniil to that extent; but tho only conaequonco would t»e,thfxt the 
writ of habeas corpus might issue notvvithstancling tho prohil)ition. No' 
law can suspend that writ, and any attempt to do it would bo simply void. 
Every thing else in tho law might neverlhelosa be entirely freo from consti- 
tutional objection. It tho objection wore well taken, therefore, it is too 
plain for argument that it would not affect tho case under considerjition. 

But the Fugitive Slave Law does not suspon'i the writ cf habeas corpus. 
On this subject the act of 1850 docs not differ from tho law of 1793, and I 
believe it was never suggested that the habeas corpus was suspended by. 
that act. I say they do not difter. The act of lt93 declared that the cer- 
tificate of the Judge or officer should bo " sujlicienl warrant for removing 
the fugitive from labor to the State or territory from whence he fled." — 
The act of 1850 has more copious language, but the meanhig ia tho sanoe. 
It declares the certificate shall be " concluske of the right to remove such 
fugitive to the State- or territory from which he escaped, and shall prevent 
all molestation by any process issued by any court, judge, magistrate, ot* 
-other person whoflisoevor," Under the act of 1793, tiie certificate is simply 
Bufficient, and that means all-sufficient. Under the act of 1850, it is ncr 
more than sufficient. Under either law, the certificate would prevent all 
mokslalion by any process or other moans. That this does not interfere 
with the habeas corpus, will appear by a moment's attention to the naturo 
and office of that writ< 

And on this point there is great misapiwehension, or at least great indis- 
tinctness of apprehension. It seems to be supposed by many, that the ha- 
beas corpui is a writ to set a man at liberty, whether he is entitled to liberty 
or not. This is a great mistake. Let us attend to the operation of the 
writ. The person applying for the habeas corpus alleges under oath that 
he is illegally restrained of his liberty. The writ issues as a matter of right. 
On the return of the writ, the cause of the tktonLion is inquired into. If 
the person is found to be restrained without authority of law, he is dischurg- 
od. If, on the other hand, the restraint is under lawful authority, he is re- 
manded to. the custody from whence he came. Take any prisoner in tho 
jail of the county, he has a right to this writ; but if on the return it ap-. 
pears that he is regularly committed under valid process, he is sent back to 
jail. So under the Fugitive Slave Law. The alleged fugitive may apply 
for the writ, atating, that he is unlawfully restrained. If, on tho return, it 
appears that the Judge or Commissioner had not jurisdiction to make the 
certificate, or that the proceedings are irregular and invalid for any cause,he 
will be discharged. If, on the other hand,it appears that tho Commissioner 
has proceeded according to law, he will be remanded. The writ of habeas 
corpus only inquires into the.regubmty of the proceedings, if an allege<i 
criminal has boen arrerted and committed according to the forms of lav/, he 
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ia sijnt back iuto custody. WIi3tIior ho is a cnmiiial or not, is not enquirofl 
into. Suc!i .an enquiry would be drawing juriadiction of all crimes before 
tlio officer wlio issues the habeas corpus, while the law has given it to other 
tribunals. So in the case of the hllegod fugitive from labor. Tlie legality 
of the proceedings before the Commissioner may be looked into on habeas 
corpus, but the merits of the case will not bo examined. If the proceed- 
ings appear to bfc regular, the question whether he is a slave will not bo en- 
quired into. That enquiry tho law has committed to another officer. If, on 
the other hand, the proceedings have any fatal fliiw in them, the fugitive 
will bo disfchargcd, whether he is a slave or not. 

And this being the nature of the writ of habeas corpus, it is quite plain 
tliat the Fugitive Slave Law does not interfere with it. When the act says 
that the certificate shall be "sufficient" for removal, and "shall prevent all 
molestsvtion," &c., of course it is implied that the proceedings have been 
according to the law, and tliat the certificate is regular and valid. It the 
proceedings have been according to the law, and the certificate is therefore 
valid, a new habeas corpus must be invented to overthrow them. The ha- 
beas corpus now known to the law cannot subvert a regular and authorized 
adjudication of any tribunal, whether that adjudication be right or wrong 
<in the merits. Philanthropists must invent n new writ to accomplish that 
object. 

It is, sir, o.ily the enemies of this kw who would deny to the fugitive 
the privilege of habeas corpus. The law itself does no such thing, and n© 
one but its eneinies, who would also be the enemies of' any other law, has 
•ever claimed for it any such construction. On the contrary, the right to the 
habeas corpus has uniformly been vindicated under both the acts of 1793 
and 1850. [Here Mr. Comstock went on to cite various Instances where 
the writ of h:ibeas corpus had been issued on application of alleged fugi- 
tives from labor, in some of which the fugitive was discharged, in others 
demanded into custody, according as the proceedings appeared to be regular 
or invalid.] 

A grave objt'ction is made to this law on the ground that it professes to 
authorize eommiss'cncrsto entertain the proceedings" for the arrest and re- 
moval of fugiiives. As this feature did not exist in the law of 1793, the 
objection deserves a respectful consideration. It rests, if I understand it, 
on the ground that tho powers conferred are judicial in their nature, and 
can, therefore, be exercised only by Judges of tho Superior or Inferior 
Courts of the United States, who bv the Constitution are to receive stated 
salaries and hold their offices during good behavior. These Commissioners, 
it is said, are not Judges of that character. 

The answer to this objection ia,that the proceedings under this law, al- 
though they demand tlie e.-^erxiise of great judgment, caution and discre- 
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tfon, are not judicial ia the sonao of the Constitution. It has been shown 
already that the proceeding is preliminary, and not final. The Conimisaion- 
er renders no judgment on the question of freedom or slavery, but only cer- 
tifies that the evidence is sufficient to warrant a removal. So in criminal 
cases. The magistrate hears the evidence, and finds it sufiicient to commit 
for trial. This is not the exercise of a judicial power in the proper sense 
of the term. Judicial power is exercised when the alleged criminal is final- 
ly tried for the offence. So a Grand Jury indicts and presents for trial, but 
this is not a judicial act. 

On this point I am able to cite the higli authority of Justice Story. In 
his Commentaries, (volume 3, page 667,) referring to the two clauses of the 
Constitution which relate to fugitives from justice and fugitives from labor, 
he says : 

^ " It is obvious that these provisions for the arrest and removal of fugi- 
tives of both classes, contemplate summary ministerial proceedings, and not 
the oixlinary course of judicial investigations, to ascertain whether the com- 
plaint be well founded, or the claim of ownership be established beyond all 
legal controversy. In cases of suspected f.rimes, the guilt or innocence of 
the party is to be made out at his trial, and not upon the preliminary inqui- 
ry whether he shall be delivered up. AH that would seem in such cases to 
be necessary is, that there shall be prima facie evidence before the executive 
authority to satisfy its judgment, that there is probable cause to believe the 
party guilty, such as upon an ordinary warrant would justify his commit- 
ment for trial. And in the cases of fugitive slaves, there would seem to bo 
the same necessity of requiring only prim * fa ie proofs of ownership, 
without putting the party to a formal assertion of his rights by a suit at 
the common law. Congress appear to have acted upon this opinion; and 
accordingly in the statute upon this subject have authorized summary pro- 
ceedings Ibefore a magistrate, upon which he may grant a warrant for a re- 
moval." 

Sir, my eloquent adversary, in his zeal to subvert this law, not only con- 
temns all precedent and authority, but ho would reflect dishonor upon the 
names of the illustrious dead. He has spoken of the better days and the 
degenerate days of Judge Story. There was, sir, no degeneracy in the life 
of that eminent jurist. From the commencement to the close of his great 
career, he was an honor to his country and the world. 

As I have before said, the objection I am considering goes upon the 
theory that the act of 1850 devolves judicial power upon Commissioners, 
which can only be exercised by the Courts of the United States, and I have 
stated the distinction in this res-pect between that law and the act of 1793. 
A moment's attention, however, to the act of 1793 will show that the dis- 
tinction involves no constitutional difference. Tl>e act of 1793 devolved 
the power ill question not only upon the Judges of the United States,,but 
upon all fitate magistrate!!, high and low. Even Justices of the Peace, no 
matter how appointed or how paid, could exercise this power. Now, then. 
State Magistrates are not Judges of the United States. It is more plain 
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that they arc noti than that Commissioners appointed under tlio autliority 
of the United States aro not. It follows, therefore, that this objection lay 
with greater force to the act of 1793, and yet the Supreme Court of the 
United States, in holding that law to be constitutional, aaid, "that no doubt 
whatever is entertained" that these Magistrates could exercise tba powers in 
question. 

Who are these Commissioners 1 The office, it should be stated, is not 
created by the Fugitive Slave Law. They are appointed under the authority 
of previous laws, and before this law was passed, they were examining and 
committing Magistrates in all cases of offences against the laws of the U. 
States. (See Act of 1812 ch. 26: Act af 1842 eh. 168; and Judiciary Act 
of 1789, section 33.) Now, their powers in this respect have never been 
drawn in question. The law under consideration only confers on them ad- 
ditional power to entertain summary proceedings for the surrender of fa^ 
tives from labor. But this is a power precisely similarto those they already 
possessed and exercised, so far, at least, as any constitutional inquiry is 
concerned. 

The question has been often asked, whence the necessity of conferring 
this power on Commissioners ? Why this improvement upon the act of 
1793, which has stood for nearly sixty years 1 The answer is plain and 
easy. Of late years several of the non-slaveholding States have been dis- 
posed to ignore the constitutional obligation to deliver up " fugitives from 
service. Laws have been passed absolutely forbidding State Magistrates 
to entertain proceedings under the act of 1893, and imposing penalties for 
doing so. New York, I am sorry to say, has not been behind any other 
State in the manifestation of this spirit. The statute of 1840, under which 
the defendant is indicted as a felon, will bear witness to this. 

Then, in 1842, came the decision of the Supreme Court of the United 
States, holding that although the state magistrates might, if they chose, ex- 
ercise these powers, they were not bound to act. The consequence of all 
thife was, that in the great State of New York, for example, there were only 
three officers to whom application could be made for process under the act 
of 1793. Those were the Circuit and District Judges of the United States* 
Now, all who admit that the Constitution entitles the slaveholding States 
to a law for the rendition of their absconding slaves (and this admission no 
intelligent man can withhold) must also admit that the law should be effec- 
tual for the purpose intended, and not a mere delusion. The law of 1793i 
had become a dead letter, owing to the recent action of some of the North- 
ern States. Hence, the amendatory act of 1850, the only difference between 
which and the act of 1793, worthy of a moments consideration, is in con- 
ferring power on commissioners and the enlargement of then: number. 

It has been claimed in the course of ibis discussion, that Congress has 
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no power to logislnto on tliB suibjiBist of fugJtivea tVoift riorvico; Uiatllto 
claiiao of the Cbnatitution in queution is a compact between ttlie Stiitea, cftll- 
ing'for, and authorizing no action of the National Le^iblature. This ques- 
tio'n, I Admit, was ohco open to doubt. Mr Wobator, whom I hold by far 
the first Constituiional laWyer in thia country, sooms to hnVe entertained 
this doabt. But the subject was set at rest by the decinioti of the SupVeine 
Conrt of the UnilJed i^tates in the year 1842, and is no longer open to 
controversy. 1 repose not more upon the authority of t)\nt decision than 
upon the unanswerable roaaoniPii by which the power ond duty of Con* 
gresB to legislate on thia subject wore mn'atained in the opinion of the 
court. 

I flatter myself that I have answered all the Constitutional objectix)ns to 

this law which are deserving of any serious consideration. Some of these 

objections have been stated in the extended argumorit on the other side, in 

a great variety of modes, forn^3 and sub-divisions. It is urged, for instance, 

that the alleged fugitive may be deprived of liberty without due process of 

law, and upon ex parte testimony. This, I conceive, is but another mode 

of saying that the proceeding is summary, and not a suit at the common 

law in which the right may be ilnally tried. Ail objections of this character, 

in whatever form they may bo stated, are fully answered when it is shown 

that the proceeding authorized by the Constitution is summary and .mirds* 

terial rather than judicial and final, and this, I trust, has been demonstrated 

both upon reason and authority. 
The decision of the Supreme Court of the Uiiited States, to which I have 

more than once referred, was pronounced in the case of Prigg vs. The 
Commonwealth of Pennsylvania, (l6 Peters, 539) in the year 1842. In 
holding as that case did that the Fugitive Slave act of 179S was a Consti- 
tutional law, without a dissenting voice among all the nine Judges, I think 
it covers the whole ground of the present discussion. The act of 1793 
authorized no trial by jury. On the subject of the habeas corpus it has 
been shown to be identical with the act of 1850. It conferred power upon 
State Magistrates forming no part of the Judiciary of the United States. It 
authorized summary proceedings, and admitted testimony of tde same grade 
and class as the act of 1850. It imposed pa:ns and penalties for obstruct- 
ing the execution of the law, a little less stringent than those imposed ^y 
the act of 1850, hut presenting no differencG in principle. In holding that 
law to be Constitutional, the highest tribunal in the Nation has pronounced 
against all these objections, and pronounced also in favor of the power and 
duty of Congress to make laws to effectuate the Constitutional right to 
the rendition of fugitive slaves. And what other debatable ground is there 
in respect to the Fugitive Slave Law of 1850? I confess to my poor ap- 
prehension, there is none whatever The doctrine of the case of Prigg has 
been re affirmed by the same Court in a later case. (See 5 Howard, 215.) 
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It should bo added that this very act of 1850 has boon before the ooitrtsi 
ia a variety of instances, ivnd in no case doea a doubt appear to have been 
entertained of its Constitutionality. In the case of the slave " Sims" there 
was n direct adjudication on tho point by tho Supremo Court of Massachu- 
setts. Aa I now remember that cage, the slave ' Sims ' was in custody 
under a warrant or certificate granted by a Commissioner pursuant to tho 
.act — The question of the Constitutionality of tho law arose in tho Supreme 
Court on habeas corpus. The opinion of the court was pronounced by tho 
venerable (^Ihief Justice Sluaw, and the law was sustained. I need not add 
that this Court is second to no other in every attribute which gives weight 
to a judicial decision. Opinions to the sOme effect have been delivered by 
Judge Conkling, of the District Coui^t for the Northern District of New 
York, in the case of " Daniel," and by several of the Judges of the Supreme 
Court of the United S/iites in their charges to grand juries, and on other 
occasions. In the trials for treason before tho United States Circuit Court 
in Pennsylvania, growing out of tho Christina riot, the constitutionality of 
this act was of course directly involved. But not a doubt on that point a;p- 
pears to "have been even suggested by the counsel or the court. 

I might, sir, under other cireurastarices, have contented Ihyself by citing 
precedent and authority, jmd leaving this case to the judgment of your 
Honor, without entering upon the wider field over which this discussion has 
travelled; and before such a tribunal as I am now addressing, I should not 
have entertained a doubt as to the result. But this Fugitive Slave Imw 
has been a disturbing element in society, and perhaps in no part of the 
country more so than in the community in the midst of which this Court 
now holds its sitting. This prosecution originated in a popular elTervescenee. 
Public attention has been drawn to the trial, and will be drawn to its result. 
The widest possible range has been accorded to the argument against tho 
law, and the declared object has been to produce eiTect upon the popular 
mind. It has, ihercfore, seemed to me proper, in the humble argument I 
have had the honor to submit, to follow the example set me far enough to 
show that the authority of this law rests not so much on a mere precedent 
as on the broad and deep foundations of the Constitution. 

The act of 1850 for the rendition of fugitives from service is then acon- 
stitiitional law. It was enacted to carry into effect an express requirement 
of the Constitution, It is, therefore, the supreme law of the land, and de- 
mands the same implicit respect and obedience which the Constitution it- 
self is entitled to reetive from every tribunal and every citizen. The de- 
fendant now on trial acted in obedience to this law and his oath of office as 

Deputy Marshal. For performing this duty he'is indicted under the New 
York statute as a kidnapper. That statute must 'yie.ld to the paramount 
authority of tho Constitution and laws of the Union, I hold the defend- 
ant's justification to be complete. 
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[Mr. Corastock hcvo proceeded to diacusa the provisions of the Now 
York atatuto under which the defendant wna indicted. This statute, ho in- 
sisted, wna unconstitutional and void, on tlio ground that the State had no 
power to legislate on the subject of fugitives from service, Congress having 
seen tit,tta early as 1793, to pass a law to carry into effect that part of the 
Conatitution. This power, he insisted, was vested exclusively in Congress, 
at all events that the action of Congress excluded State legislation. Ho 
also proceeded to show that the . State statute in most of its provisions was 
in direct conflict with tlio law of Congress. His remnrka on this subject 
arc omitted, as the decision of the case turned on the constitutionality of 
the act of Congress in question. He then concluded as follows:] 

I join, sir, in the sentiment of congratulation which has been expressed, 
that this occasion has arisen for the vindication of a public law, on tho 
maintainance of which, in principle and substanco, I think the peace of the 
Union depends. I can see great good in the result. Those who have 
brought torward this pro3v»cution have expected to find in it a new lever 
for agitation. In this I think they will be mistaken. They have had the 
widest possible latitude of discussion, and this is also well. Every objec- 
tion, every orgument which the most ingenious fanaticism could suggest^ 
has now been brought forward and urged with surpassing ability and force. 
When all these objections, on a full and deliberate examination, shall be 
found by tho calm judgment of this Court to be utterly baseless, quiet and 
repose will take the place of agitation and strife. I rejoice, therefore, that 
this prosecution has arisen, that it has arisen in this Court, and under tho 
circumstances which have attended it. 

In conclusion, sir, I have only to request that your Honor, upon tho law 
of the case, hold the defendant's justification made out, and direct the jury 
to render their verdict of acquittal. 
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If the Court plcaso, I do not propose to go into any general discussion of 
tlio question before tiic Court. I shall only speak to such points as have 
been made by Counsel in answer to the opening argument of ray associate, 
and shall leave all that was fully argued by the opening Counsel. 

It appears to me that the history of the provision iu the Constitution for 
the rendition of " fugitives from service and labor," has been greatly mis- 
taken or grossly perverted. It was assumed by both the opposing Coun- 
sel, that there was much feeling upon this subject in the Convention which 
framed the Constitution: that it was a subject of great difficulty, and much 
discussed. Such is, to a great extent, the understanding of the public. It 
is spoken of as one of the " Compromises of the Constitution," without 
which it would never have been formed or ratified. It was not so. It was 
no compromise between sectional interests. The President of the Conven- 
tion was George Washington. He felt a dc p solicitude for the result of 
the Convention. Before its session was commenced, he had written to the 
leading stuteamen and patriots of the country, for their ideas of what the 
Constitution should contain. Very different views were entertained by 
men equally eminent for patriotism and statesmanship, as to the powers 
which were to be conferred upon, or withheld from, the government about 
to be established. At least twelve different drafts of Constitution, or plans 
for a government, were presented to the Convention. They contained the 
provisions which their several authors deemed important and necessary to 
bo inserted in the proposed Constitution ; and so far from this clause being 
deemed essential, or even important, mt one of their original plans contains 
one word as to the rendition of fugitices — not one. 

Nor was the subject one of controversy in the Convention. So far from 
it, it was not mentioned until within twenty days of the adjournment. The 
Convention assembled early in the summer or spring. This subject was 
first introduced on the 28th day of August — tiio Convention adjourned 
fin.nlly on the 19th of September. The first proposition was in terms for 
the rendiiion of " fugitive sZates." This was promptly opposed from all 
quarters, north and south, and in that form was withdraw n on the nest day. 
In another form, and with that obnoxious word stricken out, it met with no 
opposition— passed witliout question or debate, and unanimously, though 
there were strong abolitionists in that Convention. Such men as Franklin, 
Sherman, Wilson and others, assenting to it, which tlioy never would have 
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<1iino,li:ul tlioy anticipated or boHovcd for a motnont, tliat it was to bo used 
for iill time as a shield of slavery tmd an ovidoiico of tlioir abandonment of 
principle. Ho tilings went on till near tlie cloao of the session, when the 
Conunittoo on style and language reported the Constitution complete, — 
An original clause on the basis of representation reported by them, 
contained the term "servitude." This was stricken out, for the reu- 
son as then expressed, that "servitude" expressed tlie condition of 
s?a lyjt," while the words "held to service or labor," expressed the 
condition of free laborers. The Institution was not then ns venerable 
and honorable in the eyes of saints and politicians, as it has now be- 
come. The men then, north and south, expected to see slavery ended 
at no distant day. Slavery then existed in all the States, except one 
or two. There was no North and South of diverse and conflicting interests 
on this question. Upon other topics there were clashing views and inter- 
ests—as to the basis of representation— taxation and conimerchil interests — 
but none on this. That there was any conflict and compromise on this 
clause of the Con^-titution, is a modern device of men either ignorant of its 
true history, or willing to cheat themselvci?, find anxious to cheat others. 

It is contended by Counsel, that we should interpret the Constitution in 
the light of " surrounding circumstances." It U a fair rule of interpreta- 
tion. He has mentioned some of the cii cumstanccs— that slavery existed 
in some Stiites and not in others, making such a clause convenient and 
necessary. He forgets, however, that all the surrounding circumstances 
lahould have their just influence. He forgets the important part that we had 
just gone through a bloody w.ir up!>n a Declaration asserting inalienable 
and equal rights for all men. He forgets that every leading man of that, 
day, looked forward to the certain and speedy extinction of slavery ; that 
this was> expected and looked for by southern public men, particularly, 
with intense anxiety. He forgets that in view of this fact, every clause in 
terms recognizing slavery was carefully avoided He forgets that, cotem- 
poraneously, slavery was by the ordinance of 1787 expressly prohibited in 
all the territory belonging to the Union. He forgets that slave labor was 
then comparatively profitless, and skives of low price ; that stealing them 
in Africa and selling them at home, was abhorrent to Christianity. Ail 
these, and many other most significant " surrounding circumstances" are 
forgotten or carefully kept out of sight. 

Now a " change" in "surrounding circumstances" has led to this change 
of constiucfion. The subsequent .acquisition of Louisiana, with its rich 
.Mnd extensive rice, and sugar, and cotton fields— the profitable employ- 
ment of slave labor which has resulted— the building up of an irresistable 
power, swaying and controlling the destinies of the country as well as of 
parlies, arc the " circnmstancea" which " svirround" tlie construction of the 
instrument now, and bond and warp it from its true and k.uncst merning. 
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Truly nnd rightly considered, thofo is nolliiiig iu the " sitiToundlug clrcura- 
Mtances" to prevent U3 iVom giving tliia clause the construction favorable to 
freedom. 

Neither is it true that the law of 1793, so far as it relates to the return of 
"fugitive slaves," has been " generally acquiesced in" by the country* At 
iiti early day it was attempted to be enforced in Boston. They met lh« 
attempt as they did the attempt to hind the tea in Boston Harbor. Th« 
slave was liberated by open violence, in the face of the court ; and no pr vs- 
ccutions for " treason" followed, nor was the " Union" endangered. It is 
much to bo regretted that the spirit of the fathers has been quenched in the 
bosoms of thfir children. It was extremely rare that the law was sought 
to be enforced, until quite recently. 

The feeling against its execution has been universal and irresistable 
1 he Counsel upon the other side [Mr. Comstock] has seen the time— and 
it has not yet p:!ssed — when, if a fugitive from this southern prison-houw 
knocked at his door, hunted and weary, his hand and heart would be open — 
ho would proffer bread, and not chains— counsel and kindness, and not a pri" 
.sou. He would pass him along and not obstruct his journey. Nor would the 
prisoner himself have acted differently. This is practical nullification- 
moral treason— it is bringing the law into contempt. And yet the Counsel 
knowii — none knows better — that this is the universal and unchangeable 
feeling and sentiment of the North; and it is idle to seek to disguist jt« 
The law is contrary to justice and natural fight, and to all the better 
feelings of our nature. All human sympathies are arrayed against it. But 
for party reasons, the law could no whejre be executed at the North. Wluit 
was the result of the case t(» which I have alluded in Boston ? The hunted 
fugitive was not marched off in that dark hour which precedes the dawn- 
before " the misty morn .stands tiptoe on the distant mountain tops." He 
vanished to t!ie North, and not to the South. The Boston boys took the 
law into their own hands, and there was no great fuss made about it — no 
crowd of hungry and boding poliiiciaus stood by, to predict the speedy 
"dissolution of the Union !" It is not true that the law has been acquies- 
ced in, nor will it ever be acquiesced in, till we are ready to receive the yoke 
ourselves. History is an unsafe guide in the construction of Constitutions 
— it i.s too liable to perversion — too susceptible of untrue reading. The 
adage of "lieing like a bulletin," is likely to be superseded by "lieing like 
history." 

It is also said that " honesty and good faith" should control in the con- 
struction of the Constitution. A very just and proper rule, truly. But 
honesty and integrity should not, like the Premier's " reciprocity," be "all 
on one side " If it was intended, after what passed in Convention, that 
"slaves" s\\o\M be reclaimed, and their capturo winked at under a doul^fu) 
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clAUac, for tho fowyonrsitwasthen supposed slavery was to Continue, good 
faith requires tlioy should cease, hofore precedent and uaago, and forced 
conatrDction become law, and now enactments make the falsft oonstruclion 
perpetual. 

I have no fear that the rendition of slaves would continue, if the Consti- 
tution was destroyed and the iJnion dissolved. Equally idle is tho fear that 
AVO are to bo overrun by a general stampede of liberated slaves. This is tho 
idle talk of the schoolboy, or this mean appeal of tho demagogue, and ill 
befits this place and occasioni What is lo induce this irruption 1 A few 
coiflo here to escape the lash of the overseer, prompted by a thirst for free- 
dom ; but with freedom, not one of them but would prefer the South. 
Equally idle is tho assertion that Jerry Was rescued by "an ignorant and 
lawless mob," because he wa s a slave, and not because he was a freefnan. 
He was rescued because he was a freeman by those who being themselves 
/rce, knew the value of the blessing. 

The Counsel says our hostility is not to the h.w, but to the Constitution 5 
that we are enemies to the Constitution. This is not trtie. The real ene- 
mies of the Constitution, are those who seek to give it the construction 
for which the Counsel contends. I would not so dishonor it. I tove it, I 
respect it, only because I believe it was intended for no such vile use as up- 
holding and protecting slavery ; and that, rightfully understood, it will bear 
no such construction. Its real enemies are those who would expose it to 
universal contempt, by making it the prop of slavery. All these considera* 
tions Jtre, however, in some measure foreign to this case and its merits. 

Whatever construction may be put upon tho Constitution, and this law, 
there can be no doubt as to tho want of judicial power in the Commission- 
ers. It is conceded by counsel on the other side, that if this power is given 
to the Commissioners, the law is unconstitutional. This was so stated in 
terms by the opening Counsel ; and is substantially conceded by the other, 

To justify the prisoner, these thing are necessary: That tho clause of the 
Constitution includes the case of a fugitive slave : and that the law of )850, 
in 8e«}king to confer jurisdiction on Commissioners, is itself Constitutional 
and valid. 

I have never doubted the Unconstitutionality of this law, in this particu- 
lar, which is essential to the prisoner's justification, and this argument has 
strengthened my conviction. If I can show that this law gives judicial 
authority, and a right of final trial of the question of freedom or slavery to 
the Commissioner, it is conceded to be Unconstitutional, for several of tho 
reasons stated by my associate — for not giving the right of trial by jury-^ 
for admitting ex parte testimony, and others. 

It is, however, claimed that the hearing or proceeding before the Com- 
missioner is merely a preliminary investigation," not, in any sense, a triah 



79 



We claim that llio Commissioner iindor this law is a Judge in purpose and 
effect. That ho trioa and adjudges upon a claim, and that his judgment is 
tocordod and is final. If that he so, the law is conceded to he Unconstitu- 
tional. The true question and point in controversy, then, is the true office 
and function of the Commissioner. 

Counsel say that the provisions of the Constitution in regard to the re- 
turn of " fugitives from justice," and " fugitives held to service and luhor," 
are precisely alike, and authorize and require the same legislation. Let us 
see. I now rojid the second suh division of Sec. 5, Art. 4, of the Constitu- 
tion, in respect to " fugitives from justice : " 

" A person charged in any St.T,te with treason, felony, or other crime, 
who shall rico from justice, and bo found in another State, shall, on de- 
mand of tho executive authority of the State from which he fled, be de- 
livered up, to be removed to the State having jurisdiction of the crime." 

Mark the close of the sentence — " Shall be delivered up, to be removed to 
tlie State having Jurisdiction of the crimed'' 
Now, read the third sub-division : 

"No person held to service or labor in one State, under the laws 
thereof, escaping into another, shall, in conseqtience of any law or regula- 
tion therein, be discharged from such service or labor, but shall be delivered 
tip on claim of the party to whom such service or labor may due." 

They stop at different points— apply to different persona. In one case, 
the end is the delivery of the fugitive to the officer of the laio for in'oZ— in 
the other, his delivery to the claimant to be disposed of as he plenses. 

In the one case, he is to be removed in the charge and custody of the 
law — for what? For trials according to the forms of law — by jury — upon 
indictment regularly found and presented. He is confronted vi^ith his 
accuser and his witnesses—the judgment of the Court becomes a Record 
from which he may appeal, upon which he may assign error, and avail him- 
self of all the forms and safeguards of the law. He is demanded by the 
Executive of one State from the Executive of another. So far as his ex- 
tradition is concerned, it is purely and merely an Executive proceeding — 
alljudicixl proceedings are to follow^ In all this proceeding, the claimant or 
injured party, is not present, either in person or by his agent or at- 
torney. 

In the other case, the claimant cotaes in person for his property — he pre- 
fers a claim for a personal chattel — the thing claimed has language and 
says, " I am not property — I am not a brute, but I am » man and a free- 
man." — And here is an issue upon the claim preferred, tohich must be tried. 
It is not pretended that this question is not of sufficient importance both to 
claimant and claimed, to make a jury trial proper within the limit of the 
Constitution as to amount. But it is said that it is not " a suit at common 
law." It falls directly within the definition of such a suit, as read in the 
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Constliution, as clecicSod by tho Supreme Court of the Uniiocl StutcB. 1 wno 
surpiised to hoar it so confidently {laaerted by Counsel thiit "no lawj'C'r> 
np person who had ever read a page in any buy booU, would assert that it 
Was a suit at coinn»on law." 1 connot account ft r thia Bavngc attack upon 
the Bupifeme Court, and for calling them fools. This yery point was de- 
cided in Prigg's case, from which Counsel quoted so liberally, and by Justice 
Story himself, almost on tlie page from which Counsel read. In the case 
of Prigg vs. Penn^yhania, the court say — 

" He (the slave) shall bo delivered up on claim of the party to whom such 
service or labor may be due. * * * a claim is to be made. What is 
n claim ? It is, in a just juridical sense, a demand of some matter, a§ of 
right, made by one pt?.rson upon anotlier, to do, or to forbi-ar to do. some 
act or thing as a matter of duty. A more limited, but at the same time an 
equally expressive definition, was given by Lord Dyer, as cited in Stowcil 
vs. Zouch, Plowden 359, end it is equally ap])licnble to ihe present case, that 
' a claim is a challenge by a man of the property or ownership of a thing 
which he has not in his possession, but which is wrongfully detained from 
him.' The slave is to be delivered up on the cbiim."~l6 Peters, 614-J5, 

In Cohens vs. Virginia, the Court say : 

" What is a sail ? We understand it to be the prosecution or pursuit of 
noma ctavn, tlcmand, or request. In law language, it is the prosecution of 
some demand in a court of justice. 'The remedy for every species of 
wrong is,' says Judge Blaekstone, ' the being put in possession of that right 
whereof the party injured is deprived.' The instruments whereby this 
remedy are obtained, arc a diversity of suits and actions, which are defined 
bv the Mirror to be ' the lawful demand of one's right;' or, as Bracton and 
Fleta express it, in the words of Justinian, *jus yroseqiteudi in judicio quod 
alicui defeemr'— (the form of prosecuting in trial or judgment what is due 
to any one.) Blaekstone then proceeds to describe every species of reme* 
dy by suit ; and Ihey are all cases where the party su'eing claims to obtain 
something to which he has aright. 

" To commence a suit, is to demand something by the institution of process 
in a court of justice ; and to prosecute the suit is, according to the common 
acceptation of language, to continue that demand.''^ — 6 Wheaton, 407-8. 

In the case of Parsons vs. Bedford el. al, the Court define the term 
" common law," witii special reference to its mcining in the amendment to 
the Constitution, which secures the right of trial by jury "in suits at com- 
mon law." The Court 3.17 : 

"The phrase ' common law,' found in this clause, ia used in contradis- 
tinction to equity, and admiralty, and maritime, jurisprudence. The Consti- 
tution had declared in the third article, ' that the judicinl power shall extend 
lo all cases in law and equity arising under this Constitution, the l.aws of 
the United States, and treaties made or which i»hall be made under their 
authority, &e., and to all cases of admiralty and maritime jurisprudence. It 
is well known thr.t in civil causes, in courts of equity and admiralty, juries 
do not intervene, end that couits of equity use the trial by jury only in ex* 
traordinary cases to inform the conscience of the court. When, therefore, 
we find that the amendment requires that the right of trial by jury Bhall be 
preserved in suits at common law, the natural conclusion is, that this dis- 
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tinction wa^ present to the mlnda of the fVanaors of tho amendment. By 
iommoH law, iheii meant what the Constitution denominated in the third article, 
* law not merelff mits which the common law recognized among its old and sci" 
tied proceedings, but suits in which legal rights wore to be ascertained and detcr- 
tnincd, in contradistinction to thosr) where equitable rights alone were recognized, 
and equitable remedies were administered ; or where, as in the admiralty, a mix- 
ture of public law, and of 7naritime law and equity, wots often found in the same 
suit:' • * * 

" Ina just sisnse, the amendment, then,may be construed to embrace all suits 
which are not of equity and admiralty jurisprudence, whatever ^may be the pecu- 
liar form which they may assume to settle legal rights." — 3 Peters, 446. 

Such are the definitions given by the Supreme Court of the United 
States of the terms "claim," "suit," and "common law," as used in the 
Constitution and amendment. 

The counsel, then, must settle this controversy with the Supreme Court. 

But when and where is the question raised under this law to be decided ? 
Counsel say in the State where he is to be taken. But the Constitution 
contemplates no removal. The question is, whether he is to be discharged 
or delivered up on this claim as property. The delivery to the claimant is 
the final proceeding contemplated by the Constitution. The language of 
the sixth section is specific and significant — " In no trial or hearing under 
this act," &c. The person or thing claimed is to be taken with or without 
process before the Commissioner, Court or Judge, whose duty it is made 
" to hear and ■determine the case of such claimant, in a summary manner." 
This is technical, legal language, describing a trial and a judgment. 

It is no less a trial for being summary. The question is, whether it is a 
final proceeding, determining the claim, or only an informal preliminary 
to a more formal and solenin adjudication. Its being summary, only makes 
it barbarous and inhuman, but none the less a trial. To proceed with this 
sixth section -~" Upon satisfactory proof" made to the Commissioner by de- 
position or affidavit, or other satisfactory testimony, and with proof also by 
affidavit of the identity of the person whose service or labor is claimed to 
be due as aforesaid, " that the person so arrested does in fact owe service or 
labor to the person or persons claiming him or her, in the State or Territo- 
ry from which such fugitive may have escaped as aforesaid, and that sai'd 
person escaped, to make out and deliver to such claimant, his or her agent 
or attorney, a certificate setting forth the substantial fticts as to the service 
or labor due from such fugitive to the claimant, and of his or her escape 
from the State or Territory in which he or she was arrested, with authority 
to such claimant, or his or her agent or attorney, to use such reasonable 
force and restraint as may be necessary to take and remove such fugitive 
person back to the State or Territory whence he or she may have escaped 

■as aforesaid," This certificate is made conclusive of the claimant's right, 

F 
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and " prevents" all molestation by any process isBncdi by any Court, Jitdge, 
or Magistrate, or other person whomsoever. 
The Commissioner under this section is to decide three things: — 

Ist. The status of the person claimed. 
2d. His escape. 
3d. His identity. 

Upon all these points he is to be satisfied by proof, and is to decide.—- 
Upon this judgn^ent or determination, he is to be delivered vt — as prop- 
erty — TO AN o\VNEB. By it, he ceases to be a freeman — he is adjadged to 
be a slave. All this is recorded, or certified. Here the Constitution leaves 
tke matter; the fugitive transformed into property in the hands of its own- 
er, ia the State and place where the claim is made, and where the claim has 
been tried and adjudged. 

Aft to the authority of " removal'^ given by the certificate, there is not a 
word in the Constitution conferring any such power. It is entirely v-dthi. 
out authority — a stretch of the law beyond any dream of the framers of the 
Constitution, and a naked uaurpatioik. So also is the provision of the 9th 
section, by which, on an afiidavit of "fear of rescue," (and it is always 
made,) the fugitive is sent back at the expense of the public treasury, and 
tibe Government oflScers become " common carriers" of merchandize. 

It is now manifest that the oni»t trial provided or contemplated by the 
Constitution and laws, is this trial before the Commissioner. None other 
is secured. Mark the distinction. The fugitive from justice" is sent back 
TO BE TRIED, with uo judgment on his guilt or innoeenee. No such thing 
occurs in the other case. He is adjudged to owe service, and is deliver- 
ed up as property. No trial follows, or is desigvied to follow any where. — 
No appeal is allowed or provided for. The suit is ended, finally. The cer- 
tificate is conclusive, and can in no way be disturbed. If he sues for free- 
dom, it is an entire new suit — before a new forum-— under a different juris- 
diction. It cannot be in the United States Courts, but must be in a State 
Court. 

Let us push this argument one step further. This claim may be prose- 
cuted in a slave State. A free colored person in a slave State may be 
claimed as a fugitive, and may be delivered up as a slave. In such case, he 
«an be taken from the Court to the Auction Block—from the temple of 
Justice and her chosen minbters, to the shambles of the auctioneer, and the 
hungry crowd of speculators in flesh and blood. 

In saying this, I have no desire to impeach the fairness of Southern tri- 
bunals. On the contrary, as has been said by Counsel for the prisoner, their 
decisions on questions of this nature are marked by fairness and liberality ; 
and in thi» particular aflford s> striking, contrast to those of Northern Courts 
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nnd olKcors, vVhich are diatinguislied for any thing but fairncaa and liuman- 
ity. I regret that the distinction between them is so Imniiliating. 

There ia nothing in the Constitution requiring the chximant to take the 
fugitive back io the State from which he ia alleged to have eacapcd. Sup- 
pose him to be a frooman, unlawfully seized by kidnapping, will he be likely 
to be taken back to the claimant's residence ? Or will he bo more likely to 
be sold at the first slave market, and be taken to the rice and sugar planta- 
tions from whose deadly and pestilential fields no traveller returns? I am 
supposing no idle and imaginary case ! The report of the Select Coxnmittee 
of our Legislature, of which our fellow-citizen, Mr. Victory Biudsete, was 
Chairman, made to the Legislature, just before the passage of this State 
law, mentions several well authenticated cases where freemen have been 
seized and sold, and held as slaves. Indeed, it is a regular trade near the 
borders. You all know the case of Alberti, in Philadelphia, recently con- 
victed, and in whose felon fate the Executive and Legislature of a neighbor 
ing State took so deep an interest. But if this may happen in a single 
case — not if it has happened — if it may by possibility occur that one man, I 
care not how humble, nor of what complexion — the lowest — the most ab- 
ject—may be thus doomed to this hell of slavery, it is enough not only to 
found an argument upon, but to found our laws upon for all time to come 

I have spent some time upon this point, because here the Unconstitu- 
tionality of this law is demonstrable on admitted priuciplee. not controverted 
by the opposing Counsel. They must overthrow the position that the pro- 
ceeding before the Commissioner is a tkiai., upon which he must exercise 
judicial authority ; because, if a trial, it is conceded that all the established 
and cherished safeguards of the common law are destroyed. If it is not a 
TRIAL — I repeat the question — when and where is the trial raised by the 
claim, to be had 1 When and where is to be the final proceeding of which 
this summary one before the Commissioner is the beginning? Does the 
law any where provide iti if so, point out the provision which contains 
it. There is no such provision; and the absurdity of the assertion is mani- 
fest on its face. 

This is a new question, as yet open for construction. No Court of com- 
petent authority has passed upon it. It has received a practical comment. 
In the case of Long, George Wood, the Counsel of the Union Safety Com- 
mittee, and certainly an able lawyer, withdrew the proceedings before the 
Commissioner, and the case was transferred to a judge. 

1 pass to another point— the suspension of the \vnt of Habeas Corptts. 
Counsel say that this act does not suspend it any more than did the act of 
1793— a poor argument, if either actually suspends it. The office of this 
writ is pretty well settled, and understood among lawyers. Government 
has aoufjht always to limit and restrict it— the advocates of popular liberty 
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to enlarge and subtaiu it, as one of tlie surest safeguards against oppression. 
The objection to this law, is, that if it allows the writ at all, (which is 
doubtful,) it restricts and narrows the enquiry of the judge on the return of 
it to the sole question of the regularity of the certiKcatc — mnking that, if 
in due form, conclusive. We contend, on the other hand, that the judge 
or court, on the return of this writ, has the right of examining into the 
regularity of all the proceedings anterior to the certificate, and particularly 
of examining and deciding as to the jurisdiction of the officer grant- 
ing IT. This right, this law denies us. The certificate is made conclu- 
sive. Allowing us merely to criticise the form of this paper, on the return 
of the Habeas Corpus, in effect denies us the privilege of the writ. It is 
no answer to say that independent judges will not regard such illegal re- 
strictions upon this writ. The law which attempts to restrict it, is uncon- 
stitutional and void, I am aware that judge Conklinr, with a manly inde- 
pendence which reflects credit on the judicial office, allowed this writ in 
the case of Daniel, and went behind the certificate to the question of juris- 
diction, as he had a clear right to do;— but it is as cle.ir, that he went be- 
yond the restrictions attempted to be imposed by this law, and he has been 
threhtened with impeachment for his audacity. But in most cases, judges 
of less firmness have refused the writ altogether, or confining themselves 
to the regularity of the certificBte, have made it of no value. 

To illustrate this farther. Under the tenth section of the act of Con- 
gress, a claimant may start with a record of judgment in his pocket. He 
may go before a State Court in the absence of the opposing party, and up- 
on a hearing entirely ex parte .nnd without a jury, have it adjudged, and 
the judgment made of record, that the person proceeded against is a slave 
and has escaped, and also of his identity. Tiiis record is made conclusive 
upon the two points of slavery, or the status of the person, and of the 
fact of escape. Upon further evidence, if necessary, of identity, he must 
be delivered up ; the record upon this nx parte trial in a State Court being 
final on the two main points. Under a proper exercise of the writ of liber- 
ty, we should have a right to question such » record— to ex.iniine the regu- 
larity of such proceedings— to question the jurisdiction, and to inqnirt' 
whether, upon sound and csUiblished principles of law, such proceedings 
can stand. But by this act, they are final and conclusive. The very at- 
tempt to confer this judicial power on a State Court is unconstitutional ; 
and the argument of my associate on that point has not been and cannot be 
met. In this very case of Jerry, the proceedings are founded on a record 
of a State Court. The power of the Commissioner to issue this warrant, 
depends on the validity of that proceeding; yet we .'ire forbidden by thin 
act to go back of the Commissioner's certificate. Tiie privilege of the 
HABEAS CORPUS, undcrsuch restrictions and limitations, is of no sort of con- 
sequence. 



85 



But it is anid that tlio constitutionality of this law has been passed upon 
and decided by the Suprorao Court of Massachusetts, by various Circuit 
Judges of the United States Courts, and in the Pennsylvania trials. 

In the cases in Pennsylvania, the only question before iho Court was, 
whether tho acts then complained of were treasonable. Certain peripatetic 
statesmen had pronounced all resistance to this law " treason." Judges had 
volunteered such opinions in their charges to grand juries. The only thing 
oftected by tho Pennsylvania trials was to show the utter absurdity of such 
opinions, and their consequent threatening. Nor have I ranch respect for 
tho authority of the Massachusetts Court. It was an opinion pronounced 
by Judges who felt tho pressure of a groat public excitement. It was pro- 
nounced from a Bench literally surrounded by the chains of slavery, sur- 
rounded by arms, amid which laws are silent, and to reach which the minis- 
ters of justice had to bow down and crawl. For one, I am not satisfied by 
such authority. 

It is contended that the State law under which this indictment is passed, 
is unconstitutional. The right to protect the liberty of every citizen with- 
in its limits from unlawful seizure, results necessarily from State sovereign- 
ty. The section in question in this case admits the validity of laws for the 
removal from this State of persons held to " service or labor," and only 
protects citizens from seizure without the authority of any law, State or 
Nation.il. The section immediately preceding makes it a misdemeanor for 
State magistrates to assist in the removal of fugitives, except in accordance 
with the provisions of the State law, and its beneficent and humane provis- 
ions. It is nowhere denied, by respectable authority, that this State has a 
right to exercise such a control over her own ofiicers. But if our State law 
is in conflict with the Constitution because it is tinctured with justice and 
some regard to human rights, still this section under which the indictment is 
found remains untouched. The removal must be under the authority of 
s(Mne laiv : that is all the section requires. The Pennsylvania statute which 
svas pronounced unconstitutional in the Prigs case, differed from ours in 
attempting to punish any attempt at removal not In accordance with that 
law, although it might be in accordance with the law of Congress. The 
question of the Court on this point to counsel, was pertinent, .'ind remains 
unanswered. The section, as originally reported in the Legislature, was 
liable to the counsel's objection, and was in substance like the Pennsylvania 
statute, but was so amended as only to punish a seizure and attempt to re- 
move a citizen without the authority of any law, either State or National. 

I have now, may it please your Honor, replied to all tho arguments wi)ich 
in my judgment require an answer. In conclusion, I have only to say, that 
I am glad this case has arisen. I was sorry to hear the counsel say that 
" fanatics had dogged tho Grand Jury" to procure this indictment, against 
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the judgment of the prosecuting attorney. The question presented ia a 
grave and important question. This prosecution waa undertaken for no 
unworthy purpose, and in no spirit of rovenge or unkindness. No one 
knows better than the prisoner, that ho is prosecuted by persons wishing 
him no injury, but anxious for an opportunity to try, before the judicial tri- 
bunals of the country, the validity of this law. Tiiey wish also to know 
and understand whoth<ir there is any virtue in the laws of this great State 
for the protection of its citizens. If the State law is constitutional, it is 
eminently just, and should be raaintJiioed and enforced. If it is not, and 
affords us jio protection from unlawful and unauthorized seizures, we desire 
to know it, that we ma^ put ourselves under some jurisdiction bettor able 
to preserve and care for the liberty of its citizens. 



JUDGE MARVIN'S CHARGE. 



Immediately on the conclusion of the argument in this case, his Honor, 
R. P. Maiuin, prftsiding Judge, charged tlie Jury as follows: 

The defendant Allen is on trial charged with the crime of attempting to 
kidnap. 

The indictment is founded upon the 17th section of the act relating tn 
fugitives from service or labor, passed in 1840. In that section if is de- 
clared that " every person who shall, wilhout the authority of law, forcibly 
remove or attempt to remove from this State any fugitive from service or 
labor, or any person who is claimed as such fugitive, shall forfeit, &c., and 
shall be deemed guilty of ludnapping." He has interposed a special plea, 
justifying his acta under the law of the United States passed in 1820, 
known ns the Fugitive Slave Act. He has set forth the proceedings by the 
CommiBsioner, the warrant issued by the Commissioner, and the arrest un- 
der the warrant. 

Tiie people, in reply to that plea, have taken issue upon the faets averred 
in it. 

The parties, by mutual stipulation, have admitted and agreed upon all the 
facts embraced by the issue. On the part of the defence, the validity of the 
State law under v/hich the indictment is framed, is questioned. It is insist- 
ed that it is in conflict with the Constitution and laws of the United States. 
On the other hand, counsel for the people insist that that provi»on of the 
U. S. Constitution touehing the escape of persons held to service or labor, 
has no applieotion to slaves, and if it has, that the act of Congress passed in 
1850, and to which the defendant appfcals, is not warranted by the Consti- 
tution of the United States. 

These are grave questions. They are purely questions of law. Counsel 
fio regard them. They have addressed their arguments to the Court, and 
have brought to the consideration of these questions much karning and 
great ability. 

It is understood that the determination of this case depends upon the va- 
lidity and construction of these laws. 

I shall proceed briefly to give my opinion upon the questions raised, with 
some of the reasons for such opinion. 

It is argued that the provision of the Constitution relating to persons held 
to service or labor in one State, escaping into another, has no application to 
elaves. On the other hand, it is insisted that the main object of this provis- 
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ion was to secure the return of slaves escaping from one Stale into n ne- 
ther. One of the rules by which lo ascertahi the moaning of a law is to as- 
certain the circumstances at the lime the law was enacted, with a view of 
ascertaining tho subject or object upon which it was designed to act. — 
Counticl have referred to this act, and have brought under consideration 
the condition of the country and the States touching this question at the 
time the Constitutiojii was adopted. It is proper, before wo examine the 
provisions in tho Constitution to which references have been made, that we 
should ad\'ert to the antecedents of tho Constitution. 

When the Colonies threw off their allegiance, they became States. Each 
State became sovereign aud independent. 

By the law of nations, every independent f /a/e or section has jurisdiction 
over all its territory, and all the property and persons within its limits. It 
has power to make war and peace, to enter into treaties and alliances, and 
to do any and all acts pertaining to sovereignty. These principles are true, 
theoretically and practically, as regards independent States. They were 
not, however, practically resorted to by the States upon the Declaration of 
Independences as the Colonies had previously by delegates constituted a 
body or Congress to represent their general interest. The war of tho Re- 
volution was still pending, and the Congress agreed upon the articles of 
confederation, which were subsequently ratified or adopted by the States. 
These articles impaired in some degree tho full and complete powers per- 
taining to a Slate. They were, however, extremely defective, and did not 
confer upon the Congress or Government the established powers essentml 
to the maintainance of a self-sustaining, independent Government. 

After tho war, these defects soon became obvious. It was essential that 
every General Government should possess the power of taxation, the pow- 
er to levy and collect duties, and to regulate commerce, &c. &c. The states- 
men of that day saw and deplored the feeble condition of the Government, 
if it may be called a Government, under the Articles of Confederation.— 
They interchanged viev/s, and Washington corresponded with prominent 
statesmen of the day in different States. The leading idea then was, that 
Congress should be clothed with much greater povvers over commerce, and 
that it should have power to levy and collect taxes independent of State 
action. These views were, from time to time, enlarged and extended to 
other subjects. 

The Convention assembled for the purpose of revising and amending the 
Articles of Confederation, and to establish a more efficient Government. — 
The States were represented as States, and the voting was by Stales. Cast- 
ing aside the Articles of Confederation, and each State was sovereign, in- 
dependent, a nation. Each State was as independent of any other State as 
England was of France, or France of England. One State was in no re- 
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8peet responsible for the laws enactetl in another State, or for its domestic; 
iiujtitutions or policy. It is important to keep constantly in mind that with- 
out ftny general and common govornment for the States, each State would 
have been a State or Nation possessing all the attributes and powers per- 
taining to any sovereign and independent State. 

The delegates to the Convention met, and entered upon the work, a great 
work. A Government was to bo established with powers to be derived 
from the people of several other Governnienla. All can see that this must 
have been a delicate and difficult undertaking. A portion of the sovereign 
power of the States, or people of the States, must be transferred to the 
new Government, which must act upon the States and the people of tho 
States. What powers should be confeired upon and transferred to the new 
Government ? Where should the line of demarkation between the State 
powers and the powers of the General Government be drawn 1 What pow- 
ers should be held and exercised in common by the States and the General 
Government, and what should be exclusicely vested in the latter, and what 
should be retained unimpaired by the States, were questions of tho greatest 
magnitude, and they wore the questions to be solved by the Convention. — 
The Convention entered upon the work Impressed with tho necessity of 
conferring upon Congress large powers in relation to taxation and com- 
merce, and also the necessity of creating a Government which should be 
capable of sustaining its own existence and perpetuating itself— a self-sus- 
taining, independent Government. They had before them the Constitutions 
of the States, in which the principle of a division of the powers of Govern- 
ment into legislative, judicial and executive, had been adopted ; and they re- 
solved to adopt the same principle. But in carrying this principle into ef- 
fect, it was necessary to pursue a very different course from thtit adopted 
by a Convention met to prepare a State Constitution. Recurring to the 
maxim that in Republics all power is inherent in the people, the whole body 
politic, and that all power conferred upon and exercised by the Government 
of a Republic is derived from the people, in framing a State Constitution it 
is only necessary to say in a line, as is said in our Constitution, " the legis- 
lative power shall be vested in a Senate and Assembly." This simple de- 
cbration of the people will confer upon the State Legislature all the legis- 
lative power which the whole people possess. But they have never deemed 
it prudent or safe to confer all their jiowe-r upon their Legislature. Hence, 
in the State Constitutions those things which, tho people are unwilling to 
permit their Legislature to do, are specified in the form of a bill of rights 
and other restrictive provisions inserted in the same Constitution, contain- 
ing the general grant of legislative power. 

This much could not be adopted in framing the Constitution of the United 
States. A general grant of power, in the language used iu the State Con- 



90 



stituliona, without any restriction, would have transferred all the political 
power of JiU the people of the States, and would at once have annihilated 
the States and their Governraenta. To have granted the poM'er generall}', 
and then to have attempted to specifv and enumerate by way of exception 
or restriction all the powers which the States should exorcise, would have 
been idle, and would have proved an entire failure. 

It was, therefore, necessary that, in the Constitution for the General Gov- 
ernment which they were attempting to enact, all its powers should be 
clearly specified. These powers were to be granted and conferred by the 
people upon the new Government, for the common benefit of all. This ex- 
plains the reason and necessity for the specification of the powers in the 
Constitution of the United States. It is important to keep this explanation 
in view. Very important consequences flow from the different principles 
upon which the Constitution of the States and the Constitution of the 
United States are constructed. In construing the former, we start with the 
position that the legislative power extends to all subjects and cases, unless 
in the particular ease some provision can be pointed out in the Constitution 
limiting or restraining the legislative power; and after the adoption of the 
United States Constitution, the further qualification was to be added, that 
the law does not conflict with it, or any laws of Congress passed in pur- 
suance of it. In construing the Constitution of the United States and the 
laws of the United States, the reverse of this rule is adopted. We do not 
assume that the power to enact the particular law existed ; but it must be 
specifically pointed out in the Constitution. 

The Constitution first provides for a legislative body, to exercise all the 
legislative powers graw^erf. 

The powers conferred upon Congress are clearly specified. They are im- 
portant, though not very numerous. Many of them have been brought into 
view in the present discussion, as it has been supposed, by learned counsel, 
that they have a bearing upon the particular questions under consideration. 

It may be remarked generally, that the Constitution was framed upon the 
principle, that as to all foreign matters and interests the General Govern- 
ment should have control ; that as to domestic matters, the internal regula- 
tions of the States, &e., &c., the States should retain their powers and ju- 
risdiction. This general line for the division of powers between the Gene- 
ral Government and State Governments was recommended by Jefferson, in 
a letter from France, if our recollection serves us correctly. 

The powers to levy and collect taxes, duties, &e. ; to regulate commerce ; 
to coin money ; to declare war ; to raise and support armies ; te furnish and 
maintain a navy, and some other powers, were granted to Congress, and 
then generally power to make all laws necessary and proper to carry into 
execution the powers specified and all other powers vested by the Constitn- 
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tion in tho Government of tho United States, or in any department or office 
thereof. The treaty-making power was confided to tho Prtisident by and 
with the ndvico of tho Senate. And tho States were prohibited from enter- 
ing into any trsaty, alliance or confederation. It is important to notice this 
provision. Tho judicial power was clearly defined. It was necessary, if the 
Government was to bo an independent, self-sustaining Government, that it 
should have an independent judiciary to expound the Constitution and tho 
laws of the United States, and the Constitutions and laws of the States, 
when they should bo in conflict with tho Constitution and laws of the 
United States. 

If the new Government was to prove successful, it must work in harmo- 
ny with the State Governments, and this could not be expected unless there 
was a power somewhere to settle and decide controversies arising between 
the different Governments and controversies between the States. The 
Constitution and the laws of the United States made in pursuance of it, and 
all treaties made under tho authority of the United States, are declared to 
be the supreme law of the land ; and all Judges in every State are bound 
thereby, any thiug in the Constitution or laws of any State to the contrary 
notwithstanding. We thus see the principles upon which the Convention 
proceeded in framing tho Constitution. 

We have adverted to many of the powers which were to be granted to 
the new Government. And here it may be well to pause, and recur to the 
remarks already made as to a Slate or Nation, as defined by writers upon 
nationayaw. And let us enquire what would have been the condition of 
the States had the Convention gone even further— if they had omitted to 
insert any provision in the Constitution, for instance, in relation to the fugi- 
tive from justice ? it is to be kept in mind that the new Government was 
to have no powers except such as should be granted, and that the States 
were to ret iin all their original powers unimpaired, which they had not 
granted to the new Government, or which were not prohibited by tho Con- 
stitution to the States. This principle was adopted, as a matter of precau- 
tion, as one of the amendments to the Constitution. 

By the law of nations, one State is not bound to surrender to another 
State a criminiil who has fled from tho latter to the former. The giving up 
of fugitives from justice by one independent nation to another, is a matter 
regulated by treaty. But, as we have seen, the States were to be prohibited 
from entering into any treaty, alliance or confederation, and this was un- 
doubtedly necessary to ensure the success of the Government to be brought 
into existence by tho Constitution. If, then, the provision relating to any 
person charged in one State with treason, felony, or other crimes, fleeing 
from justice into another State, had not found a place in the Constitution, 
the consequence would have been, that crimes might be committed in one 
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State, and the criminal, by passing over the line into another State, would 
be entirely safe, unless the State into which he entered should, of its own 
accord, choose to surrender him to the authorities of the State where the 
crime had been committed. The States would have had no power to enter 
into a treaty for the mutual surrender of criminals. It must bo obvious to 
all, that great danger to the harmony and peace of the States would, in 
time, have arisen. To obviate this and to ensure the punishment of crimi- 
nals, the simple but efficacious provision to which our attention has been so 
often directed in the arguments, was inserted in the Constitution. 

The next provision in the Constitution is the one relating to persons held 
to service or labor in one State, under the laws thereof, escaping into ano- 
ther. It in the provision directly under consideration in this case, and to 
which our attention must now be specially directed. 

It is argued that this provision does not relate to slaves. This argument 
rests mainly upon the fact that the word slave is not used in the provision, 
and that the words used may be satisfied by a reference to apprentices and 
other servants. It has been argued that this provision in the Constitution 
met with little or no opposition in the Convention ; that when first proposed 
it contiiined the word slaves, which was stricken out ; and that finally, the 
language as we now find it was agreed upon, and the provision adopted 
without opposition. My recollection of the history of this provision accords 
substantially with the gentleman (Mr. Sedgwick) who last addressed the 
Court, that this provision met with no serious opposition. It was, under 
the circumstances, deemed a suitableand proper provision. i 

The Convention had been greatly agitated with another question, which 
was affected by slavery, and the difficulties were so great that the Con- 
vention came near dissolving without producing any plan of a Con- 
stitution. That question related to representation in Congress. The 
Southern States insisted that slaves should be taken into account in fixing 
the basis of representation. On the other hand, the frf e States insisted 
that as slaves were property, they ought not to be regarded in fixing upon 
the basis of representation. All parties reg.irded slaves as property. They 
were regarded as a peculiar kind of property. They were men, and com- 
posed a portion of tlie community. This question, so vexed and difficult, 
was compromised, and the basis cf representation and taxation, as we find 
it in the Constitution was adopted. 

'The provision relating to persons held to service or labor met with little 
or no opposition, and the question is, what is its meaning. Until within a 
recent period, I am not aware that it has ever been seriously doubted ihat 
it referred to slaves, and that its main object was to provide for their return 
when they should escape from one State to another. 

A leading rule of construction is to endeavor to ascertain the objects 
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and intention of the Legislature passing a law, and tlien if the language 
employed will justify, so to construe the law as to carry into effect such 
object and intention. 

I agree to the rule that laws and Constitutions should be construed 
humanely, and in favor of liberty, when they will bear that construction, 
and it is not clear that another meaning was intended. We must look to 
the state of things existing when the Constitution was adopted. At that 
time slavery existed in a majority of thfi States. Slaves were regarded as 
property; a peculiar species of property ; they were men, possessed of reason 
and volition. The common law did not regard them as property. They 
were such only by the local laws. Now, if no provision had been inserted 
in the Constitution upon this subject, what would have been the condition 
of the States touching the escape of slaves from one State to another 1 
The State to which he escaped would have been under no obligation, by 
the law of nations, to return him, or to permit his master to come into the 
State and remove him. It would have been entirely optional with the State, 
whether the slave should be returned. The States, as already stated, could 
make no regulation upon this subject by treaty. 

When we consider that slaves wera regarded as property, and see the 
facility with which they could escape into free States, can we suppose that 
those holding slaves would neglect to call the attention of the Convention 
to this subject, and require that some provision should be made in the. 
Constitution touching the return of their slaves, and yet that the Conven- 
tion should insert n provision relating only to apprentices held to service 
or labor? The subject was one which, if not provided for, would be likely 
to disturb the amicable relations of the States ; arid it was of the utmost 
importance to the Government to be constituted under the Constitution, 
that there should be amity at least between the States. For the purpose 
of preserving peace and amity among the States, this power to enter intd 
any agreement or compact with each other, or with foreign powers, or to 
engage in war, was abrogated. All can see clearly that the General 
Government cannot go on and maintain itself if the States are allowed to 
become involved in war with, each other. The General Government then 
would have a direct interest in providing for, and removing all the causes 
likely to disturb the amicable relations of the States. The escape of slaves 
from one State to another, which other would be under no obligation to 
return them, or permit them to be returned, was regarded as a subject 
likely to involve the States in disputes and conflicts, and the Convention 
provided in the Constitution, that " No person held to service or labor in 
one State, under the laios thereof, escaping into another, shall, in consequence 
of any law or regulation therein, be discharged from such service or labor. 
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but ahull bo doUverod up on claim of the party to whom such aervlco or 
labor may bo due." 

This describes the condition of the slave and person held to service or 
labor in one State under the laws thereof. All cotomporaneous history 
shows that this provision related to slaves. Only a few years after the 
Gvernment went into operation, Congress passed an act respecting fugitives 
from justice, and persons escaping from the service of their masters. This 
is the act of 1793. The execution of this law was applied to slaves escap- 
ing from their masters. No inference can be drawn against this view, from 
the fact that the proposition, as originally presented to the Convention, 
contained the word Slave, and that the language was changed to its pres-ont 
form. I have always supposed that many of the great and good men in 
that Convention from the South, entertained the hope and the bolief that at 
some future time, perhaps not distant, steps would be taken by each State, 
•where slavery existed, to get rid of it ag an evil, and they preferred that the 
word Slave should not appear in the Constitution. Their hopes and expec- 
tations have not been realized, but not in consequence of any act of theirs, 
nor in consequence of any provision of the Constitution. That is not re- 
sponsible for the existence of slavery, nor for its continuance. Nor are 
those States in which slavery does not exist responsible for slavery, or its 
continuance. 

Slavery is a Stale matter — a State institution solely, established, regu- 
lated, and sustained, by the particular State in which it exists, and upon thai 
particular State rests the responsibility of its existence and continuance 
As a citizen of New York, I repel the idea that this State or its people are 
responsible for slavery in Maryland or Virginia. Wo are no more respon- 
sible for their State institutions than they are for our State institutions. 
As neither has a right to interfere with the internal regulations of the other, 
so neither can be responsible for the manner of ordering and managing 
those internal State concorns. As to these, the States are as sovereign and 
independent now as they were before the Constitution of the United States 
■was adopted. 

The Constitution of the U. S. is not an instrument defending, sustjiining, 
or supporting slavery. It does not profess to interfere with it. It regarded 
slavery as existing in the States, and it provided for contingencies which 
might happen, and which might, if not provided against, lead to collisions 
between the States, and endanger the peace and harmony of the States. 
The particular provision under consideration, says, in substance, to the 
States, so long as persons are " held to service or labor in one Slate under 
the laws thereof, if they escape to another State, the latter shall not use its 
powers as a sovereign State to discharge the persojj from such service or 
lobor, but such person shall be delivered up on claim." To this extent, 
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and to this extent only, I's rosponuibility increased by the Constitution oi 
tho United States. There is not a word in the instrument encouraging 
slavery. It is regarded and treated as a State institution. 

But it is further aryued that if this provision of the Constitution in 
question does apply to slaves, then, that it is a provision executing itself i 
in other Nvords, that the United States legislation was not necessary, and that 
both the Acts of 1793, aud 1860, are not warranted by tho Constitution 
of no United States. A large class of powers are specified and eonferred 
upon Congress, and the power ia conferred to make all laws which shall be 
necessary and proper for carrying into execution tho foregoing povirers, and 
all other powers vested by the Constitution in the Government of the 
United States, or in any department or officers thereof. The provision in 
question declares that the pei'son escaping from service or labor, shall be 
delivered up on claim of the party to whom such service or labor may be 
due. Tho manner of making the claim, and of delivering up to tho party 
claiming, are not specified in the Constitution. A Constitution generally 
contains principles, fundamental rules, and avoids going into detail, leaving 
the L3gi9laturo to act upon the principle, and declare the mode and manner 
in which it shall be carried into effect. It would seem that some legislation 
was proper, if not absolutely necessary. It would be dan.<?erous to permit 
the claimant to execute this provision of the Constitution, by seizing and 
re-taking his slave. It would be likely to lead to a breach of the peace. 
It was held in the case of Prigg vs. Pa., 16 Pet. R., that the owner of a 
slave might seize him wherever he found him in the United States, and re- 
move him to the State from which he escaped, without process, when he 
could do so without a breach of the peace. It does not follow, however, 
from this decision, that Congress cannot legislate upon the subject. In the 
same case it was held that Congress could legislate, and that tiie Act of 
1793 was Constitutional. It is said this precise question was not involved 
in Prigg's case. It frequently happens that the Judges of the Supreme 
Court of the U. S., discuss questions which it is not absolutely necessary 
in the particular case, to pass upon. These opinions are at all times en- 
titled to great weight, though they may be obiter in the particular case. In 
Jones vs. Van Zandt, 5 How, 229, the Constituticnality of the Act of 1793 
was necessarily involved, and it was passed upon. The opinions delivered 
in Prigg's case were referred to as authority. This disposes of the question 
of tho power of Congress to act upon the subject. 

It is insisted that the Act of 1850 is unconstitutional. Much stress is 
laid upon the appointment of Commissioners. I might content myself by 
a reference to the decisions and opinions of the United States Judges, in 
the Circuit and District Courts, touching the entire Constitutionality of this 
law. It is, however, claimed that this case is important, that it is the flrst 
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«aflo AVhove the law has been brought under considiarntion in ft State Court, 
and that its provisions ought to bo passed upon here. I can, of courso? 
only give the opinion I have formed, with such reasons at once, without 
any opportunity now of consulting books. 

The presumption is generally in favor of the Constitutionality of a law, 
and the onus of showing that it is not Constitutional; is upon him who 
attacks it. The Act does not transcend the Constitution in authorizing the 
Courts to appoint Commissioners. It is provided in the Constitution, that 
" Congress may by law, vest the appointment of uuch inferior ofTicers as 
they think proper in tiie President alone,- in the Courts of Lawy or in thv 
heads of departments." 

It 19 further objected that the oiRce of the Commissioner is a Judicial 
office, and that he is to adjudicate and determine the question whether the 
fugitive was held to service or labor, in other words, whether he is a slave 
or a freenaan. 

The Statute has not been understood as creating a Judicial Office or 
Court. My attention is directed particularly to the sixth section of the 
Act. It contains many particulars, and its language is not very clear. It 
provides that when a person lield to service or labor, escapes mfo another 
State, the person to whom the service or labor is due, or his agent, or 
attorney, duly authorized, &c., may pursue and reclaim the fugitive, by 
procuring a warrant from one of the Court's Judges or Commissioners 
named in the Act, or by seizing him when the same can be done without 
process, and to bring him forthwith before the Court, Judge, or Commis- 
sioner, " whose duty it shall be to hear and determine the case of such 
claimant in a summary way." 

Tlie Commissioner may take depositions or affidavits in writing, and he 
is to certify them, or he may receive other satisfactory testimony, which has 
been duZ^ taken and certified by a Court, Magistrate, Justice of Peace, or 
othor legal ofiieer authorized to administer an oath, and to take depositions 
under the laws of the State from which the person owing service escaped. 
He may receive prooi", also, by affidavit, of the identity of the person, and 
that he owes pervice or labor to tl-.e person claiming him, and that the per- 
son escaped, and upon snch satisfiictory testimony, he is to make out and 
deliver to the claimant a certificate, setting forth the snhslancial facts as to tlic- 
service or labor due from such fugitive to the claimant, and of his escape 
with authority to such claimant to take and remove the fugitive to tlie 
State from which he cscapcul. 

The Commissioner receives the depositions, or affidavits, or testimony 
duly taken in another SLite, and if they are euch as the statute requires, 
and establish tlie particulars mentioned in the .statute, the Commissioner 
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must give tho certificate, \vhi.jh acts fortli the fticts appaarlng before him, 
and certifies to tho authority of the chiimant, or his. agent, to remove the 
fugitive. He pronounces no judgment, ho decides nothing except that the 
dejmilions, affiflaviCs, and oerlijied testimony are according to the statulf, 
and are siitisfactory ; and he certifiea the facts with authority to remove. 
A case for removal heing made out, the certificate is given. The rights of 
the person claimed, to freedom, are not concluded by these proceedings in 
the State to wliich ho is taken. There he can have a trial by and under 
the laws of that State; and tho proceedings before the Commissioner 
cannot be used as a Judicial determinalion of the fiict that he is a slave. 

The act, in my opinion, has not attempted to suspend the writ of habeas 
corpus. This is not, and cannot be suspended except in the cases men- 
tioned in the Constitution ; and if the Jict contained a provision to suspeiid 
the writ, such part of the act would be void. This would not affect other 
independent provisions of the act. 

Ft is further insisted that the act is unconstitutional because it allows 
testimony, depositions, &c., taken before State officers. And on the part 
of the defence it if argued that the State law, under which the defendant is 
indicted, is unconstitutional. Some confusion has arisen, I apprehend, 
from the authorities cited and the arguments upon these questions. It is 
true that the Judicial powsr of the United States is vested in the United 
States Courts, and that Congress has no power to vest Judicial powers in 
State Courts. It does not, however, follow that a State judge, or magistrate} 
or court, may not execute and carry into effect laws passed by Congress 
when those laws provide that the State judge, magistrate, or court, may do 
so. The State magistrate derives all his Judicial power from the State 
constitution, or laws. He may, however, if ho pleases, use thai Judicial 
power, in executing the law of the United States, with the direction or con- 
sent of the United States iaw, provided the laws of the State do not forbid, 
and provided further that the thing to be done by the State magistrate or 
court can be done in the manner, and in accordance with the rules, proceed- 
ings, and practice of the State court. A State court cannot execute the 
criminal laws of the United States. Tho crime being charged against 
another sovereignty, &c , &c. I think these i^rinciplcs and distinctions will 
appear from a careful examination of the cases cited, and from other cases, 
and they will be found so stated, I think, in Kent's Commentaries, treating 
upon the jurisdictions of the the United Slates, and State Courts, as affected 
by the United States Constitution. Now, as to the State law under which 
the defendant is indicted. I thmk the particular section upon which this 
indictment is founded, is clearly Constitutional. The act relates generally 
to proceedings before State magistrates and officers, when fugitives from 
service and labor are claimed. The act of Congress of 1793, confided the 
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cxociilio!! of the laws to Sti\t« tnagistratea na well as United States. Now, 
an the State, by statute, has poWcr to regulate and control the action of its 
owa officers and agents, (when this power ia not limited by the State con* 
stltution,) it may entii sly prohibit the State judge or court from using the 
judicial powers derived from the State, in execution of the law of Congress, 
and that leaves the execution of the law to the judicial power of the United 
States. It may also regulate the exercise of the Slate judicial pottierr, when 
employed in executincf the United States law, being, however, careful not 
to provide or require anything conflictiug with any of the provisions of the 
United States law. That, if the State court, takes jurisdiction of the case, 
must be strictly followed. 

The section of the statute under which this indictment is found, provides 
tliat "every person who shall, widioul authority of law, fou-ibly remove, or 
attempt to remove from this State, any fugitive from service or labor, or 
any person claimed as such fugitive, sh.'ill forfeit &c., and shall be deemed 
guilty of the crime of kidnapping, &e." This provi^sion is not only Consti- 
tutional, in my judgment, but is extremely proper, wliutcver may be said of 
other provisions of the act, upon which I am not called to express an opinion 
and which I have not examined with sufficient care. This section makes it 
a criminal offence to attempt the forcible removal without authority of law. 
This is certainly Constitutional, and a very proper provision. It does not 
affect those who act under authority of laio. This will include the Consti- 
tution and laws of the United States, as they are the Supretne Inw of the 

land. The State should protect all its people, and every person in it, from 
unlaicful seizure and removal. 

These views dispose of this case. The parties, by tlieir pleadings and 
stipulations of facta, reduced the questions to questions of law. Counsel 
have argued those questions with leaniing and ability. The grave ques- 
tions discussed have extited some feeling. All our sympathies are in favor 
of the great principles of liberty. In our own State, we carry out those 
principles to their legitimate results. But, as we have seen in some of the 
other States, those principles have not been extended to all persons. Sonic 
are held to service and labor against their will. This is a regulation of the 
State, and such State is responsible for it. Our own Stale is not. Our 
people are not. We h-ave no right to interfere. By becoming parties to 
the Constitution of the United States, we consented that these persons held 
to service or labor, escaping into this Sb.te, might be removed'back to the 
fState where such service or labor was due. Judges and Courts have no dis- 
cretion. They are sworn to support the Constitution of the United States 
and the StiUe, and they are to declare the law faithfully as they underfsUind 
it, and every citizen owes obedience to the laws which protect him. 

The defendant has done no act that he was not required by law todo.— 
lie, therefore, cannot have been guilty of a crime, and I recommend the 
jury to acquit him. 

And thereupon the jury rendered a verdii t—Not guilty. 



iPUGITlVE SLAVjfi ACT OP 1850. 

An Act to amendt and mpplementary to, the Act entitled " An Act respecting 
Fugitivsa from Justice, and Pereona escaping from the Service of their 
Masters" approved February tvoelfth, one thousand seven hundred and 
ninety-three. 

Bo it enacted by the Senate and House of Represcntative» of the United 
States of America in Congress assembled, That the persons whd have been, 
or may hereafter be, appointed commissioners, in virtue of any act of Con- 
gress, by the Circuit Courts of the United States, and who, iii'conaequence 
of such an appointment, ate authorized to exercise the powers that any 
justice of the peace, or other magistrate of any of the United States, may 
exercise in respect to offenders for any crime or offence against the United 
States, by arresting, imprisoning, of bailing the same under and by virtue 
of the thu'ty-third section of the act of the twenty-fourth of September, 
seventeen hundred and eighty-nine, entitled " Art Act to estfxblish the Judi- 
cial Courts of the UAited States,'* shall be, and are hereby, authorized and 
required to exercise and di'sehargfi all the powers and duties conferred by 
this act. 

Sec. 2. And be it ful-ther enacted, That the Superior Court of each 
organized Territory of the United States shaU have the same power to 
appoint commissioners to take acknowledgments of bail and affidavits, and 
to take depositions of witnesses in civil causes, which is now possessed bv 
the Circuit Court of the United State?* and all commissioners who shall 
hereafter be appointed for such purj^ses by the Superior Court of any 
organized Territory of the United States, shall possess all the powers, and 
exorcise all the duties, conferred l»y law upon the Ccmmissionera appointed 
by the Circuit Courts of the l^ited States for similar purposes, and shall, 
moreover, exercise and dis«<Aarge all the powers and duties conferred by 
this act. 

See. 3. And be it furCher enacted. That the Circuit Courts of the United 
States, and the Superior Courts of each organized Territory of the United 
States, shall from Ume to time enlarge the number of commissioners, with a 
view to afford reasonable facilities to reclaim fugitives from labor, and to 
the prompt discharge of the duties imposed by this act. 

Sec. 4. Artd be it further enacted, That the commissioners above named 
shall have concurrent jurisdiction with the judges of the Circuit and Dis- 
trict Courts of the United States, in their respective circuits and districto 
within the several States, and the judges of tne Superior Courts of the 
Territories, severally and collectively, in term time and vacation ; and shall 
grant certificates to such claimants, upon satisfactory proof being made, 
with authority to take and remove such fugitives from service or labor, 
under the restrictions lierein contiiined, to the State or Territory from 
which such persons may have escaped or fled. 

Sec. 5. And be it further enacted, That it shall be the duty of all 
marshals and deputy marshals to obey and execute all warrants and pre- 
«epts issued under the provisions of this ac^ when to them directed ; and 
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should nny itiarahnl or dopwtv inaralml refuao to rocoivo aut;h waiTant, or 
other proccas, wlion tendorea, or to uso all proper means diligently to oxo- 
cute the siuno, ho shall, on convietion thereof, be fined in the sum of one 
thousand dollars, to the uso of auch claimant, on the motion of sueh claim- 
nnt, by the Circuit or District Court for the diatrict of such marshal; and 
after arrest of such fugitive, by auch marahul or hia deputy, or whilst ivt 
any time in his custody under the provisions of this act, should such fugitive 
daoape, whether with or without the assent of such marshal or his deputy, 
such marshal shall be liable, on his official bond, to bo prosecuted for the 
benefit of such claimant, for the full value of the service or labor of said 
fugitive in the State, Territory, or District whence he escaped: and the 
bettor to enable the said commissioneia, when thus appointed, to execute 
thoir duties faithfully and efficiently, in conformity with the requirements of 
the Constitution of the Unittd States and of this iict, they are hereby 
authorized and empowered, within their counties respectively, to appoint, in 
writing under their hands, any one or more suitable persons, from time to 
time, to execute all such warrants and other process as may bo issued by 
them in the lawful performance of their respective duties ; with authority 
to such commissioners, or the persons to bo appointed by them, to execute 
process as aforesaid, to summon and call to their aid the bystanders, or posse 
comitalus of tho proper county, when necessary to ensure a faithful oDser- 
vance of the clause of tho Constitution referred to, in conformity with 
the provisions of this act; and all good citizens are hereby commanded to 
aid and assist in the prompt and efficient execution of this law, whenever 
their services may be required, as aforesaid, for that purpose; nnd said 
warrants bIi.iU run, and In executed by said officers, any where in the State 
within which they are issued. 

See. 6. And bo it further ei«ictcd. That when a person held to service 
or labor in any State or Territorj of the United States, has heretofore, or 
shall hereafter escape into another «tate or Territory of the United States, 
the person or persons to whom such service or labor may be due, or hia, 
her, or their agent or attorney, duly autfjorized, by power of attorney, in 
writing, acknowledged and certified under seal of some legal officer, or 
court, of the State or Territory in which the game may be executed, may 
pursue and reclaim such fugitive person, eitV^r by procuring a warrant 
frooisome one of the courts, judges, or commissioners, aforesaid, of the 
proper circuit, district, or county, for the apprehension of such fugitive from 
service or labor, or by seizing and arresting sueh fugiy vo, where the same 
can be done without process, and by taking, or causing «uch person to be 
taken, forthwith before such court, judge, or commissioner, whose duty it 
shall be to hear and determine the case of such claimant ih a summary 
manner; and upon satisfactory proof being made, by deposition, or affidavit, 
in writing, to be taken and certified by such court, judge, or commissioner, 
or by other satisfactory testimony, duly taken and certified by some court, 
iuagistrate, justice of the peace, or other legal officer authorized to admini- 
ater an oath and take depositions under the laws of the State or Territory 
from which such person owing service or labor may have escaped, with a 
certificate of such magistracy or other authority, as aforesaid, with the seal 
of the proper court or officer thereto attached, which seal shall be sufficient 
to establish the competency of the proof, and with proof, also by affidavit, 
of the identity of the person whose service or labor is claimed to be due as 
sforesaid, that the person so arrested does in fact owe service or labor to 
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tho person or persons clniming him or hor, in tlie State or Territory from 
wliich Bucli fugitive mtiy iiavo escaped, as aforesaidi and that said per»on 
CQcaped, to mako out and deliver to such claimant, his or her agent or. 
Attorney, a ccrtiiicato setting forth the substantial facts as to the service or 
labor duo from such fugitive to the claimant, and of his or her escape from 
the State or Territory in which such service or labor was due, to the State 
or Tcrritoiy in which he or she was arrested, with authority to such claim- 
ant, or his or her agent oi attorney, to use such reasonable force and re- 
straint as may be neccessary, under the circumstances of tho case, to take 
and remove such fugitive person back to the State or Territory whence he 
or she may have escaped as aforesaid. In no trial or hearing under this act 
shall the testimony of such alleged fugitive be admitted in evidence J and 
the certificates in this and the first [fourth] section mentioned, shall be eon- 
elusive of tho right of the person or persons in whose favor granted, to re- 
move such fugitive to the State or Territory from which he escaped, and 
shall prevent all molestation of such person or persons by any process 
issued by any court, judge, magistrate, or other person whomsoever. 

Sec. 7. And be it further enacted, That any person who shall knowingly 
and willingly obstruct, hinder, or prevent such claimant, his agent or attor- 
ney, or any person or persons lawfully assisting him, her, or them, from ar- 
resting such a fugitive from service or labor, either with or without process 
as aforesaid, or shall rescue, or attempt to rescue, such fugitive from service 
or labor, from the custody of such claimant, his or her agent or attorney, or 
other person or persons lawfully assisting as aforesaid, when so arrested, 
pursuant to the authority herein given and declared ; or shall aid, abet, or 
assist such person so owing service or labor as aforesaid, directly or indi- 
rectly, to escape from such claimant, his agent or attorney, or other person 
or persons legally authorized as aforesaid ; or shall harbor or conceal such 
fugitive, so as to prevent the discovery and arrest of such person, after 
notice or knowledge of the fact that such person was a fugitive from ser- 
vice or labor as aforesaid, shall, for either of said oftences, be subject to a 
fine not exceeding one thousand dollars, and imprisonment not exceeding 
six months, by indictment and conviction before the District Court of the 
United States for the district in which such offence may have been com- 
mitted, or before the proper court of criminal jurisdiction, if committed 
within any one of the organized Territories of the United States;^ and shall, 
moreover, forfeit and pay, by way of civil damages to the party injured by 
such illegal conduct, the sum of one thousand doMaxs, for each fugitive ao 
lost as aforesaid, to be recovered by action of debt, in any of the District or 
Territorial Courts aforesaid, within whose jurisdiction the said offence may 
have been committed. 

Sec. 8. And be it further enacted, Thot the marshals, their deputiap, 
and the clerks of the said District and Territorial Courts, shall be paid for 
their services, the like fees as may be allowed to them for similar services 
in other cases; and where such services are rendered exclusively in the 
arrest, custody, and delivery of the fugitive to the claimant, his or her agent 
or attorney, or where such supposed fugitive may be discharged out of 
custody for the want of suflicient proof as aforesaid, then such fees are to 
be paid in the whole by such claimant, his agent, or attorney; and in -ail 
eases where the proceedings are before a commissioner, he ehsll b(^ pntifle^ 
to a fee of ten dollars in full for his services in each case, upon the delivery 
of the said certificate to the claimant, his or her agent or nttornoy ; o? a feti 
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of five dollars in cases whore tlie proof shall not, in the opinion of such 
commissioner, wavrnnt such cerlificiito and delivery, inclusive of all Bervicea 
incident to such arrest and examination, to bo paid in either case by the 
claimant, his or her agent or attorney. The person or persons authonzcU 
to execute the process to be issued bv such commissioners tor the arrest 
and detention of fugitives from service or labor as aforesaid, shall also be 
entitled to a foe of five dollnra each for each person ho or they may arrest 
and take before any such comraiasioner as aforesaid, at the instance and re 
ques+i of such claimant, with such other fees as may be deemed reasonable 
by such commissioner for such oiher additional services as may be neces- 
sarily performed by him or them; such as attending at the examination, 
keeping the fugitive in custody, and providing him with food and lodging 
during his detention, and until the final determination of such coimnissioiier; 
and, in general, for performing such other duties as may bo required by 
such claimant, his or her attorney or agent, or commissioner in the premises, 
such fees to bo made up in conformity with the fees usually charged i-y the 
officers of the courts of justice within the proper district or county, as near 
as may be practicable, and paid by such claimants, their agents or attorneys, 
whether such supposed fugitives from s'-rvice or labor bo ordered to bo de- 
livered to such claimant by the final determination of such commissiouers 
or not. J u xi 

Sec. 9. And be it further enacted. That, upon aflidavit made by tiie 
claimant ofsuch fugitive, his agent or attorney, after such certificate has been 
issued, that he has reason to apprehend that such fugitive will bfe rescued 
by force from his or their possession before he can be taken beyond the 
limits of the State in which the arrest is made, it shall be the duty oi the 
officer making the arrest to retain such fugitive in his custody, and to r<^ 
move him to the State whence he fled, and there to deliver him to said 
claimant, his agent, or attorney. And to this end, the officer aforesaid is 
hereby authorized and required to employ so many persons as he may deem 
necessary to overcome sueh force, and to retain them in bis service as long 
as circumstances may require. The said officer and his assistants, while so 
employed, to receive the same compensation, and to be allowed the same 
expenses, as are now allowed by law for transportation of criminals, to be 
certified hy the judge of the district within which the arrest is made, and 
paid out of the treasury of the United States. 

Sec. 10. And be it further enacted. That when any person held to service 
or labor in any State or Territory, or in the district of Columbia, shall 
escape therefi"ora,the party to whom sueh service or labor shall be due, his, 
her, or their agent or attorney, may apply to any court of record therein, or 
judge thereof in vacation, and make satisfactoiy proof to such court, or 
judge in vacation, of the escape aforesaid, and that the person escaping 
owed service or labor to such party. Whereupon the court shall cause a 
record to be made of the matters so proved, and also a general description 
of the person so escaping, with such convenient certainty as may bo; and a 
transcript of such record, authenticated by the attestation of the clerk and 
of the seal of the said court, being produced in any other State, Territory, or 
district in which the person so escaping may be found, and being exhibited 
to Any jud^e) rtommissioner, or other officer authorized by the law of the 
United -iStdfre!!!, to cause persona escaping from service or labor to be de- 
livered up, shall be held and taken to be full and conclusive evidence of the 
f&ct of escape, and that the service or labor of the person escaping is due to 
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the parly in such record mentioned. And upon the production by the aiiid 
piU'ty of other and further evidence if nccesaiiry, either oral or by affidavit, 
in addition to wliut is contained in the said record of the identity of the 
person escaping, he_ or slie shall be delivered up to the claiuiimt. And the 
said court, coinmissioner, judge, or other person authorized by tins act to 
grant certiticates to claimants of fugitives, shall, upon the production of 
tlie record and otlier evidences aforesaid, grant to such claimant a certificate 
of his right to take any such person identified and proved to bo owing 
service or labor as aforesaid, which certificate shall authorize such claimant 
to seize, or arrest and transport such person to the fcitato or Territory from 
which he escaped : Proddedf That nothing herein contained shall be con- 
slrued as requiring the production of a transcript of such record as evidence 
as aforesaid. But in its absence, the claim shall be heard and determined 
upon other satifactory proofs, ci^mpetent in lav.-. 
Appkoved, (September 18, 1850. 

MILLARD FILLMORE. 



FUGITIVE SLAVE ACT OF 1793. 



Chap. XLV.— An Act respecting Fugitives from Justice, and Persons 
escaping from the service of their Masters, 

Section 1. Be it enacted by the Senate and House of Reprcaentativcs of 
the United States of America in Congress assembled, Tliat wlienever tiic 
Executive authority of any State in the Union, or of either of the territories 
northwester south of the river Ohio, shall demand any person as a fugitive 
from juslico of the Executive authority of any such State or Territory to 
which such person shall have fled, and shall moreover produce the copy of 
an indictment found, or an affidavit made before a magistrate of any State 
or Territory as aforesaid, charging the person so demanded with having 
committed treason, felony or other crime, certified as authentic by the Gov- 
ernor or Chief Magistrate of the State or Territory from whence tlie person 
so charged fled, it shall be the duty of the Executive authority of the State 
or Territory to which such person shall have fled, to cause him or her to be 
arrested and secured, and notice of the arrest to be given to the Executive 
authority making such demand, or to (he agent of such authority appointed 
to receive the fugitive, and to cause the fugitive to be delivered to such 
agent when he shall appear; but if no such agent shall appear within six 
months from the time of the arrest, the prisoner may be discharged; and all 
costs or expenses incurred in the apprehending, securing, and transmitting 
such fugitive to the State or Territory making such demand, shall be paid 
by such State or Territory. 

Sec. 2. And be it further enacted, That any agent appointed as aforesaid, 
who shall receive the fugitive into his custody, shall be empowered to trans- 
port him or her to the State or Territory from which he or she shall have fled. 
And if any person or persons shall by force set at liberty or rescue the fu- 
gitive from such agent while transporting as aforesaid, the person or persons 
so offending shall, on conviction, be fined not exceeding five hundred dol- 
lars, and be imprisoned not exceeding one year. 

Sec. 3. And be it also enacted. That when a person held to labor in any 
of the United States, or in either of the Territories on the northwest or 
south of the river Ohio, under the laws thereof, shall escape into any other 
of the said States or Territory, the person to whom such labor or service 
may be due, his agent or attorney, is hereby empowered to seize or arrest 
such fugitive from labor, and to take him or her before any Judge of the 
Circuit or District Courts of the United States, residing or being within the 
State, or before any magistrate of a county, city, or town corporate, where- 
in such seizure or arrest shall be made, and upon proof to the satisfaction of 
such Judge or Magistrate, either by oral testimony or aflidavit taken before 
and certified by a magistrate of any such State or Territory, that the person 

seized or arrested doth, under the laws of the State or Territory from 
which he or she fled, owe service or labor to the person claiming him or her, 
it shall be the duty of such Judge or Magistrate to give a certificate there- 
of to such claimant, his agent or attorney, which shall be sufficient warrant 
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I'or removing the said fugitive from labor to tlio State or Territory from 
which ho or aho fled. 

Sec. 4. And be it further enacted, That any person v^^ho shall knowingly 
and willingly obstruct or hinder such claimant, his agent or attorney in so 
seizing or arresting such fugitive from labor, or shall rescue such fugitive 
from such claimant, his agent or attorney, when so arrested pursuant to the 
authority herein given or declared, or shall harbor or conceal such person 
after notice that ho or she was a fugitive from labor as aforesnid, shall, for 
either of the said offences, forfeit and pay the sum of live hundred dollars; 
which penalty may be recovered by and for the benefit of such claimant, by 
action of debt, in any Court proper to try the same; saving moreover to 
the person claiming such labor or service his right of action for or on ac- 
count of the said injuries, or either of them. 

Approved February 12, 1793. 



CONSTlTUnoy OF THE UNITED STATES. 



Wo, the PeopU'. of the United States, in order to form a more perfect 
uaion, establish justice, ensure doinsstic tranquility, provide for the common 
defence, promote the general welfare, and secure the blessings of liberty to 
Ourselves and our posterity, do ordain and estiibllsli this Constitution for 
the United States of America. 

ARTICLE I— Section 1 . 
1. All legislative powers herein granted shall be vested in a Congress of 
the United States, whicli shall coiisist of a Senate and House of Represen- 
tatives. 

Section 2. 

1. The House of Representiitives shall be composed of members chosen 
every second year by the people of the several States ; and tl)e electors in 
each State shall have the qualifications requisite for electors of the most nu- 
merous branch of the State Legislature. 

2. No person shall be a representative who shall not have attained to the 
ago of twenty-five years, and been seven years a citizen of the United 
States, and who shall not, when elected, be an inhabitant of that State in 
which he shall bo chosen. 

3. Representatives and direct taxes shall he apportioned among the sev- 
eral States which may be included within this Union, according to their re- 
spective numbers, which shall be determined by adding to the whole num. 
bcr of free persons, including those bound to service for a term of years, 
and excluding Indians not taxed, three-fifths of all other persons. The ac- 
tual enumeration shall be made witiun three years after the first meeting of 
the Congress of the United States, and within every subsequent term of ten 
years, in such manner as they shall by law direct. The number of represen- 
tatives shall not exceed one for every thirty thousnnd, but each State shall 
have at least one representative ; and until such enumeration shall be made, 
the State of New Hampshire shall be entitled to choose three : Massaehu- 
netts eight; Rhode Island and Providence Plantations one; Connecticut 
five; New York six; New Jersey four; Pennsylvania eight ; Delaware one; 
Maryland six ; Virginia ten ; North Carolina five; South Carolina five; and 
Georgia three. 

4. When vacancies happen in the representation from any State, the Ex- 
ecutive authority thereof shall issue writs of election to fill such vacancies. 

5. The House of Representatives shall choose tlieir Speaker and other 
officers, and shall have the sole power of impeachment. 

Section 3, 

1. The Senate of the United States shall be composed of two Senators 
from each Slate, chosen by the Legislature thereof for six years ; and each 
Senator shall have one vote. 

2. Immediately after they shall be assembled in consequence of the first 
election, they shall be divided as equally as may be into three classes. The 
seats of the Senators of the first class shall be vacated at the expiration of 
the second year, of the second class at the expiration of the fourth year, and 
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of the third chvs3 at the expiration of the sixth year, ao tliat oue-tlurd may 
bo chosen every second year; and if vacmiciea happen, by resignation or 
otherwise, durinjr the rooess of the Logialaturo of any State, the Executive 
thereof may make temporary appointments until the next meeting of tho 
Logialaturo, whiuh shall then fill such vacancies. 

3. No person aliall be a Senator wlio shall not Iiave attained tho age of 
thirty years, and been nine years a citi/on of tlio United States, t.nd who 
shall not, when elected, be an inhabitant of that State for which he shall bo 
chosen . 

4. The Vice President of the United States shall be President of the 
Senate, but shall have no vote unless they be equally divided. 

5. The Senate sliall choose th lir other officers, and also a President pro 
tempore in the absence of the Vice Prosidont, or when ho shall exercise the 
office of President of the United States. 

6. The Senate shall have the sole power to try all impeachment-s. When 
sitting for that purpose, tiiey shall bo on oatii or affirmation. When the 
President of the United States is tried, the Chief Justice shall preside ; and 
no person shall be convicted without the concurrence of two-thirds of tho 
members present. 

7. Judgment in cases of impeachment shall not extend further than to re- 
moval from office, and disqualification to hold and enjoy any office of honor, 
trust or profit under the United States; but the party convicted shall never- 
theless be liable and subject to indictment, trial, judgment and punishment, 
according to law. 

Section 4. 

1. The times, places and manner of holding elections for Senators and 
Representatives, shall be prescribed in each State by the Legislature there- 
of; but the Congress may at any time, by law, make or alter such regula- 
tions, except as to the places of choosing Senators. 

2. The Congress shall assemble at least once in every year; and such 
meeting shall be on the first Monday in December, uuless'they shall by law 
appoint a different day. 

Seciion 6. 

1. Each House shall be the judge of tho elections, returns and qualifica- 
tions of its own members, and a majority of each shall constitute a quorum 
to do liusincsa; but a smaller number may adjourn from day to day, and 
may be authorized to compel the attendance of absent membeis, in such 
juanner and under such penalties as each House may provide. 

2. Each House may determine the rule of its proceedings, punish its 
members for disorderly behavior, and with the concurrence of two thirds, 
expel a member. 

^ 3. Each House shall keep a journal of its proceedings, and from time to 
time publish the same, excepting such parts as may in their judgment re- 
quire s?creey ; and the yeas and nays of the members of wither House on 
any question shall, at the desire of one-fifth of those present, be entered on 
the journal. 

4. Neither House, during tiic session of Congress, shall, without the eon- 
sent of the other, adjourn lor more than three days, nor to any other place 
than that in which the two Houses shall be sitting. 

Section 6. 

1. The Senators and Representatives shall receive a compensation for 
their servieee, to bo ascertained by law, and paid out of the treasury of the 
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United Slatos. Tliey sliall, in all caaea except treason, felony, and breach 
of the peace, be privileged from arrest during their attendance at the acssiou 
of their respective Houses, and in goinpf to and returning from the same; 
and for any speech or debate in cither House, they shall not bo questioned 
in any other place. 

2. No Senator or Representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the United 
States, which shall have been created, or the emoluments whereof shall 
have been increased, during such time; and no person holding any office 
under the United States shall be a member of either House durmg his con- 
tinuance in office. 

Section 7. 

1. All bills for raising revenue shall originate in the House of Represen- 
tatives ; but the Senate may propose or concur with amendments, as on 
other bills. 

2. Every bill which shall have passed the House of Representatives and 
the Senate, shall, before it becomes a law, be presented to the President of 
the United States; if he approve, he shall sign it; but if not, he shall re- 
turn it with his objections, to that House in which it shall have originated, 
who shall enter the objections at large on their journal, and proceed to re- 
consider it. If, after such re-consideration, two-thirds of that House shall 
agree to pass the bill, it shall be sent, together with the objections, to the 
other House, by which it shall likewise bo re-considered ; and if approved 
by two-thirds of that house, it shall become a law. But in all such cases, 
the votes of both houses shall be determined by yeas and nays, and the 
names of the persons voting for and against the bill shall be entered on the 
journal of each house respectively. If any bill shall not be returned by the 
President within ten days (Sundays excepted) after it shall have been pre- 
sented to him, the ^*nme shall be a law in like manner as if he had signed it, 
unless the Congress by their adjournment prevent its return, in which case 
it shall not be a law. 

3. Every order, resolution, or vote, to which the concurrence of the Sen- 
.ntc and House of Representatives may be necessary, (except on a question 
of adjournment,) shall be presented to the President of the United States ; 
and before the same shall take effect, shall be approved by him ; or being 
disapproved by him, shall be repassed by two-thirds of the Senate and 
House of Representatives, according to the rules and limitations prescribed 
in the case of a bill. 

Section 8. 
The Congress shall have power — ^ 

1. To lay and coilect taxes, duties, imposts, and excises; to pay the 
debts, and provide for the common defence and general welfare of the 
United States; but all duties, imposts and excises shall be uniform 
throughout the United States: 

2. To borrow money on the credit of the United SLites : 

3. To regulate commerce with foreign nations, and among the several 
States, and with the Indian tribes : 

4. To establish an uniform rule of naturalization, and uniform laws on 
the subject of bankruptcy throughout the United States; 

5. To coin money, regulate the value thereof, and of foreign coin, and 
fix the standard of weights and mea&ures : 

6. To provide for the punishment of counterfeiting the securities and 
current coin of the United States : 
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7. To establish post-officos and post-roada : 

8. To promote the progrosa of acionco and useful arts, by seburiiig for 
limited times, to authors and inventors, the exclusive right to their respec- 
tive writings and discoveries : 

9. To constitute tribunals inferior to the Supreme Court ; to define and 
punish piracies and felonies committed on the high seas, and oftbnces 
against the law of nations : 

10. To declare war, grant letters of marque and reprisal, and make rules 
concerning captures on land and water : 

11. To raise and support armies; but no appropriation of money to that 
use shall be for a longer terra than two years: 

12. To provide and maintain a navy :' 

13. To make rules for the Government, and regulation of the land and 
naval forces ; 

14. To provide for calling forth the militia to execute the laws of the 
Union, suppress insurrections, and repel invasions : 

15. To provide for organizing, arming, and disciplinmg the militia, and 
for governing such parts of them as may be employed in the service of the 
United States; reserving to the States respectively the appointment of the 
officers, and the authority of training the militia according to the discipline 
prescribed by Congress ; 

16. To execute exclusive legislation in all cases whatsoever, over such 
district (not exceeding ten miles square) as may, by cession of particular 
States, and the acceptance of Congress, become the seat of Government 
of the United States; and to exercise the like authority over all places 
purchased, by the consent of the Legislature of the State 5n which the 
same shall be, for the erection of forts, magazines, arsenals, dock-yards, and 
other needful buildings : — and 

17. To make all laws which shall be necessary and proper for carrying 
into execution the foregoing powers, and all other powers vested by this 
constitution in the Government of the United States, or in any department 
or officer thereof. 

Section 9. 

1. The migration or importation of such persons as any of the States 
now existing shall think proper to admit, shall not be prohibited by Con- 
gress prior to the year one thousand eight hundred and eight ; but a tax or 
duty may be imposed on such importation, not exceeding ten dollars for 
e ich person. 

2. The privilogo of the writ of habeas corpus shall not be suspended, 
unless when, in cases of rebellion or invasion, the public safety may require 
it. 

3. No bill of attainder, or ex post facto law, shall be passed. 

4. No capitation or other direct tax shall be laid, unless in proportion to 
the census or enumeration herein before directed to be taken. 

5. No tax or duty shall be laid on articles exported from any state. No 
preference shall be given by any regulation of commerce or revenue to the 
porta of one State over those of another ; nor shall vessels bound to or 
from one State, be obliged to enter, clear, or pay duties to another. 

6. No money shall be drawn from the treas'ury, but in consequence of 
appropriation made by law ; and a regular statement and account of the re- 
ceipts and expenditures of all public money shall be published from time to 
time. 

7. No title of nobility shall be granted by the United States; and no per- 
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S.on holding nny offico of profit or trust under them, shall without tho coii' 
acnt of tho Ton^ress, nccopt nny present, emolument, oUico, or title of any 
kind whatavcr, irouj any king, princej or foreign atiito. 

Section 10. 

1. No State shall enter into any treaty, alliance, or eotifoderation ; grant 
letters of marque and reprisal; coin money; omit hills of credit; make any- 
thing but gold and silver coin a tender in payment of debts; pass any bill 
of attainder, ex post facto law, or law impairing the obligation of contracts; 
or grant any title of nobility. 

3. No State shall, without tho consent of the Congress, lay arty imposts 
or duties on imports or exports, except what may be absolutely necessary 
for executing its inspection laws ; and tho nett produce of all du;ios and 
imposts laid by any tStatc on importu or exports, shall bo for the use of the 
'J'roasury of the United States, and all such laws shall bo subject to the re- 
vision and control of the Congress. No State shall, witliont the consent of 
Congress, lay any duty of tonnage, keep troops or ships of war in time of 
peace, enter into any agreement or compact with another State, or with :i 
foreign power, or engage in war, unless actually invaded, or in such immi- 
nent danger .is will not admit of delay. 

ARTICLE II.— Section 1. 

1. The executive power shall bo vested in a President of the United 
States of America, lie shall hold his office during the term of foiir years ; 
and together with the vicet-President, chosen for the same term, be elected 
as follows: 

2. EJacb State shall appoint, in such manner as the legislature thereof 
iuay direct, a number of electors equal to the whole number of Senators and 
representatives to which the State may be entitled in the Congress : but nu 
Senator or representative, or person holding an offico ol' trust or profit 
under the United States, shall be appointed an elector. 

3. The electors shall meet in their respective Stales and vote by ballot 
for two persons, of whom one at least shall not bo an inhabitant of the 
sjime State with themselves. And they shall make a list of all the persons 
voted for, and of the number of votes for each ; which list they shall sign 
.•md certify, and transmit sealed to the seat of Government of the United 
States, directed to the President of the Senate. The President of the Senate 
shall, in the presence of tho Senate and House of Representatives, open all 
the certiiicates .md the votes shall then be counted. The person having 
the greatest number of votes shall be the President, if such number be a 
majority of the whole number of electors appointed ; and if there be more 
than one who have such majority, and have an equal number of votes, then 
the House of Representatives shall immediately choose, by ballot, one of 
them for President ; and if no person have a majority, then, from the five 
highest on the list; the said house shall, in like manner, choose the Presi- 
dent. But in choosing the Pri sidcnt, the votes shall be taken by States, 
the representatives from each State h.-wirig one vote; a quorum for this pur- 
pose shall consist of a member or members from two-thirds of the States, 
and a majority of all the States shall be necessary to a choice. In every 
case, after the choice of the President, the person having the greatest num- 
ber of votes of the electors shall be flie vicc-President. But it there should 
remain two or more who h.ive equal votes, the Senate shall choose from 
them, by ballot, the vice-President. 

4. The Congress m«y determine the time of choosiDg the electors, and 
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the day op ^Wi thoy almll givo tlu'ir votes, wliicli (lay shall bo the siiirii' 
throughout the United Stiitcs. ^ r , „ 

6. No poraon, except u natural born citizen, or n citizen of the United 
States at the tlnio of the adoption of tliis constitution, shall ba eligible to 
the ofHco of President : neither shall any person be eligible to that office 
who shall not have attained to the ago of thirty-five years, and been four- 
teen years u resident witliin the United States. 

6. In case of the removal of the Preaidoiit from ofTiee, or of his death, 
resignation, or inability to discharge the powers and duties of the said office, 
the same shall devolve on the Vice-President ; and the Congress may, by 
law, provide for the case of removal, death, resignation, or inability, both of 
the President, and vice-President, declaring what oflic<;r shall then act at; 
President; and such oflicer shall act accordinj^ly, until the disability be re- 
moved, ova President shall bo elected. 

7. The President shall, at stated times, receive for his sorvii'es a compcn- 
sation, which shall neither be incrcised or diminished during the period for 
which ho shall have been elected ; .".nd ho shall not receive within that 
period any other emolument from the United States, or .my of tliem. 

8. Before ho enter on the execution of his office, he sluiU take ihe fol- 
lowing oath or affirmation : 

9. " I do solemnly swear (or atlirm) that I will faithfully execute the 
office of President of the United States : and will to the best of my ability , 
preserve, protect, and defend the Constitution of the United States." 

Section 2. 

1. The President shall be Commander-in-chief of the army and navy of 
the United States, and of the militia of the several States, when called into 
the actual service of the United States. He may require the opinion, in 
writing, of the principal officer in each of the executive departments, upon 
any subject relating to the duties of their respective offices ; and he siiall 
have power to grant reprieves and pardons for offences against the United 
States, except in cases of impeEchment. 

2. He shall have power, by and with the advice and consent of the Senate, 
to make treaties, provided two-thirds of the Senators present concur: and 
lie shall nominate, and by and with the advice and consent of the Senate, 
shall appoint ambassadors, and other public ministers and consuls, judges 
of the Supreme Court, and all other officers of the United States, whose 
appointments arc not herein otherwise provided for, and which shall be 
established by law. But the Congress may, by law, vest the appointment 
of such inferior officers as they think proper, in the President alone, in the 
courts of law, or in the heads of departments, 

3. The President shall have power to fili any vacancies that may happen 
during the recess of the Senate, by granting commissions, which shall ex- 
pire at the end of their next session. 

Section 3. 

1. He shall from time to time, give to the Conirress Information of tfie 
state of the Union, and recommend to their consideration such measures as 
he shall judge nect'ssary and expedient. He may, on extraordinary oc- 
casions, convene both houses, or either of them ; and in case of disagree- 
ment between them, with respect to the time of adjournment, he may 
adjourn them to such time as he shall think proper. He sliall receive am- 
bassadors and other public ministers. He shall take care that the laws are 
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Secxicn 4 

1. The Pa'sidoiit, vi«a Proaident, «nd all civil oftiooi'i^ ^)^ tho United 
Stnto8,Bh(ill bo rGiuovcd IVoin otTioo on iinpoivehmont for, and coiiviotion of, 
tronaoi/biibeiy, or olher liigli oiimes nnd jnisdeircanors. 

ARTICLE III— Skction 1. 
1. Tlie jiulicial power of tlio United States shall be vcatud in one supreme 
coui'tj^and in such inferior courts as tho Congress may, from timo to time 
ordain and oatiiblish. Tho judgna, both of tho supreme and inferior courtw, 
HhiiU hold their ollii-.e? during good behaviour; and shall, at stated times, 
receive for their services a compensation, which shall not bo diminished 
daring iheirconiiuuance in oHice. 

Section 3. 

1. The judiiiiiil power shall extend to all cases in law and equity arising 
under this constitution, the laws of tho United States, and treaties made, or 
whiijh shall be made, under their authority ; to all cases affecting ambassa- 
dors, other public ministers and consuls: to all cases of admiralty and 
maritime jurisdiction; to controversies to vs'hich the United States shall bo 
a party : to controversies between two or more States : between a State and 
citizens of another State, between citizens of different States, between citi- 
zens of the same State claiming land under grants of different States, and 
between a State, or tho citizens thereof, and foreign States, citizens, or 
subjects. , 

2. In all cases affecting ambassadors, other public ministers and consuls, 
and those in which a State shall be a party, the supremo court shall have 
original jurisdiction. In all other cases before mentioned, the supremo 
court sliall have appelhite jurisdiction, both as to law and fact, with such 
e.veeptions, and undjr suuh rcguhitions as the Congress shall make. 

3. Thctriiil of all crimes, except in eases of impeachment, shall bebyjury, 
and such trial shall ba hald in the State where the said crimes shall have 
been committal; b.it, w!ien not committed within any Statb, the trial shall 
bo at such place or places as the Congress may by law have directed. 

Section 3. 

1. Treason against the United States sh ill consist only in levying war 
against them, or adhering to their enomies, giving them aid and comfort. 
No person shall be convicted of treason, unless on the testimony of two 
witnesses to the same overt act, or on confession in open court. 

2. The Congress shall have power to declare the punishment of treason ; 
but no attainder of treason shall work corruption of blood, or forfeiture, 
except during the life of tho person attainted. 

ARTICLE IV.— Section I. 
1. Full faith and credit shall be given in each State to the public act-, 
records, and judicial proceedings of every other State; and the Congress may 
by general laws, prescribe the manner in which such acts, records, and pro- 
ceedings, shall bo proved, and the effect thereof. 

Section 2. 

1. The citizens of e.ich State shall be entitled to all privileges and im^ 
mnnities of citizens of the several States. 

2. A person charged in any State with treason, felony, or other crime 
who shall flee froui justice, and be found in aootlier State, shall, on de- 
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mand of the executive ftuthority of the State from which ho flod,bo delivered 
up, to 1)0 removed to the State having juriBdiction of the ciimo. 

3. No person hold to servioo or labor in one State, under tho lawa thereof, 
cacaping into another, shall, in conaequeuco of any law or rogulatiun therein, 
bo dlBcharged from swoh service or labor; but shall be delivered up on claim 
of tho. party to whom such aervico or labor may bo due. 

Section 3. 

1. New States may be admitted by the Congress into this Union; but 
no now State shall be formed or erected within the jurisdiction of any other 
State, nor any State be formed by the junction of two or more States or 
parts of States, without the consent of the legislatures of the Stiates con- 
cerned, as virell as of the Congress. 

2. Tho Congress shall have power to dispose of, and make all needful 
rules and regulations respecting the territory or other property belonging 
to the United States ; and nothing in this constitution sliall be so con- 
strued as to prejudice any claims of the United States, or of any particulai- 
State. 

SECTION 4, 

1. The United States shall guarantee to every State in this Unioji a re- 
publioau form of government, and shall protect each of them against in- 
vasion ; and, on application of the legislature, or of the executive, (when 
the legislature can not bo convenedj) against domestic violence. 

ARTICLE V. 

1. The Congress, whenever two-thirds of both houses shall deem it 
necessary, shall propose amendments to this constitution; or, on the appli- 
cation to the logi3)ature8 of tworthirds of the several States, shall call a 
convention for proposing amendments, which, in either case shall be Vfl^id 
to all intents and purposes, as part of this constitution, when ratified by tlj^, 
legislatures of three-fourths of the several States, or by couventiona in 
three-fourths thereof, as the one or the other mode of ratification may bo 
proposed by the Congress; provided that no amendment vybicb ii}ay j)p. 
made prior to the year one thousand eight hundred and eight, shall in any 
manner aifect the first and fourth claiises it? the ninth section of the ^st 
article; and that no State, without its consient, shall be deprived of its equal 
suffrage in the Senate. 

ARTICLE VI, 

1. All debts contracted and engagements entered into, before the adop^ 
tion of this constitution, shall be as valid against tho United States under 
this constitution, as under the confederation. 

2. This constitution, and the laws of the United States, which shall, be 
made in pursuance thereof, and all treaties made, or which shall be raa^'e, 
under the authority of the United States, shall be the supreme law of tbe 
land; and the judges in every State shall be bound thereby, anything in tKo 
constitution or laws of any State to the contrary notwithsfcmding. 

3. The senators and representatives before mentioned, and tjje members 
of the several State legislatures, and all executive and judicial officers, both 
of the United States and of the several States, shall be bound by oath or 
affirmation to suppo!:t this constitut;ion; but no religious test shall ever be 
required as a qualification to aay ofijce or public trugt under the United 
States. 

ARTICLE VII. 

1. The ratification of the conyon^QiiE} <>f nin^^ shfili be sofficiant 
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for tho oatublishment oi' this constitution between tlio States so ratifyingf 
tho name. 

Bono in convention by tho uuanimoua Bonsont of tho States present, 
the floventoonth Jay of Kewteraber, in the year of our Lord one 
thousand aeven hundred ana eighty-seven, and of the Independence 
of the United States of America, the twelfth. In witness wheyeof 
sve have hereunto subscribed our mimes. 

GEORGE WASHINGTON, 
President and Deputy from Virginia. 

AMENDMENTS TO THE CONSTITUTION OF THE 

UNITED STATES. 

The following Rmendments were proposed at the first session of the first 
Congress of the United States, which was began and held at the city of 
New York, on the 4th of March, 1789, and were adopted by the requisite 
number of States. (1 vol. Laws of U. S., page 72.) 

The following preamble and resolution preceded the original proposition 
of the amendments, and as they have been supposed by a high equity judge 
(8th Wendell's Reports, p. 100,) to have an important bearing on the con- 
struction of those amendments, they are here inserted. They will be found 
In the journals of the first session of the first Congress. 

CONGRESS OF THE UNITED STATES, 
B^un and- held at the City of New York, on Wednesdny, March 4/ft, 1789* 

The Conventions of a number of the States having, at the time of their 
adoptmg the Constitution, expressed a desire, in order to prevent miscon- 
straction and abuse of its powers, that further declaratory and restrictive 
clajases should be added, and as extending the ground of public confidence 
in the government will best insure the beneficent end of its institution : 

Resolvedjhy the Senate and House of Representatives of the United States 
of America in Congress assembled, two-thirds of both Houses concurring» 
that the following articles be proposed to the Legislatures of the several 
States, as amendments to tho Constitution of the United States; all or any 
of which articles, when ratified by three-fourths of the said Legislatures, to 
be valid to all intents and purposes, as part of the said Constitution, namely : 

Article I. 

Congress ahall make no law respecting an establishment of 'religion,-or 
prohibiting the free exercise tiiereof ; or abridging the freedom of speech or 
of the press; or the right of the people peaceably to assemble, and to pe- 
tition the government for a redress of grievances. 

Abticle n. 

A well regulated militia being necessaiy to the security of a free State, 
the right of jthe people to keep and bear arms shall not be infrmgad. 

Article IIL 

No soldier ahall, in time of peace, be quartered in any house, vpithoutthe 
consent of the owner, aor in time of war, but in a manner to be prescribed 
by law. 

AB7icr.E IV. 

The right of tho people to be secure iu their persons, houses, papers and 
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efl'eete, against unreaaonabto aenrches iml seizures, shall not bo violated; 
and no warrants shall issue but upon probable cauoc, supported by oath or 
affirmation, and particularly describing the place to be searched,' and the 
persons or things to be seized. 

No person shall be held to answer for a capital or otherwise infamous 
crime, unless on a presentment or indictment of a grand jury, except in 
cases arising in the land or naval forces, or in the militia, when in actual 
service in tirae of war or public danger; nor shall any person bo subject fof 
the same offence to be twice put in jeopardy of life or limb ; nor shall be 
compelled, in any criminal case, to be a witness against himself, nor be de- 
prived of life, liberty or property, without due process of law; nor shall 
private property bo taken for public use without just compensulion. 

Article VI. 

In all criminal prosecutionsj the accused shall enjoy the right to a speedy 
and public trial by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previous!;/ 
ascertained by law, and to be informed of the nature and cause of the accu- 
sation; to be confronted with the witnesses against him; to have compul- 
sory process for obfaxining witnesses in his favor, and to have the assistance 
of counsel for his defence. 

Article VII. 

In suits of common law, where the valua in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved; and no fact 
tried by a jury shall be otherwise re-examined in any court of the United 
States than according to the rules of the common law. 

Article VIII. 

Excessive bail shall not be required, nor excessive fines imposed, nor 
cruel and unusual punishment inflicted. 

Article IX. 

The enumeration in the Constitution of certain rights shall not be con- 
strued to deny or disparage others retained by the people. 

Article X. 

The powers not delegated to the United States by the Conbtitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to 
the people. 

[The following amendment was proposed at the second session of the 
third Congress. It is printed in the Laws of the United States, 1st vol., p. 
73, as article 11 :] 

Article XI. 

The judicial power of the United States shall not be construed to extend 
to any suit in law or equity commenced or prosecuted against one of the 
United States by citizens of another State, or by citizens or subjects of any 
foreign State. 

[The three following sections were proposed as amendments at the first 
session of the eighth Congress. They are printed in the Laws of the United 
States as article 12 :j 

Article XII. 

1. The electors shall meet in their respective States, and vote by ballot 
for President and Vice President, one of whom, at least, shall not be an in- 



IIG 



habitant of the samo State with themselves. Tlioy shall name in thciv bal- 
lots the person voted for as President, and ia distinct ballots the person 
voted for as Vice President; and they shall make distinct lists of all per- 
sons voted for as President, and of all persons voted for as Vice President, 
and of the number of votes for each ; which lists they shall sign and certify, 
and transmit sealed to the seat of the government of the United States, di- 
rected to the President of the Senate. The President of the Senate shall, 
in the presence of the Senate and House of Representatives, open all the 
certificates, and the votes shall then be counted. The person having the 
greatest number of votes for President, shall be the President, if such num- 
ber be a majority of the whole number of electors appointed ; and if no per- 
son have such majority, then from the persons having the highest numbers,, 
not exceeding three, on the list of those voted for as President, the House 
of Representatives shall choose immediately, by ballot, the President. But, 
in choosing the President, the votes shall be taken by States, the represen- 
tation from each State having one vote; a quorum for this purpose shall 
consist of a member or members from two-thirds of the States, and a ma- 
jority of all the States shall be necessary to a choice. And if the House of 
Representatives shall not choose a President whenever the right of choice 
shall devolve upon tbem, before the fourth day of March next following, 
then the Vice President shall act as President, as in the case of the death of 
other constitutional disability of the President. 

2. The person having the greatest number of votes as Vice President 
shall be the Vice President, if such number be a majority of the whole num- 
ber of electors appointed, and if no person have a majority, then from the 
two highest numbers on the list the Senate shall choose the Vice President. 
A quorum for the purpose shall consist of two-ihirdg of the whole number 
of Senators, and a majority of the whole number shall be necessary to a 
choice. 

3. But no person conslilutionally ineligible to the office of President, shall 
be eligible to that of Vice President of the United Stites. 

[In the edition of the liuws of the United Staies before referred to, there 
is an amendment printed as article 13, pirohibitmg citizens from accepting 
titles of nobility or honor, presents, offices, &e. from foreign nations. But, 
by a message of the President of the United States of the 4th of February, 
1818, in answer to a resolution of the House of Representatives, it appears 
that this amendment had been ratified by only 12 States, and therefore had 
not been adopted. See vol. iv. of the printed papers of the first session of 
the 15tb Congress, No. 76.] 



CAN SLAVERY, BE LAW ? 



A Word wiiu the MainlicvB eC tbc Pittsburg:!! CouvcMtiton: 

American Slavery, ia a Crime. 
AiwERicAN Slavery, is a Sin. 
It ia Crime, because UoFoerj'. 
It is Sin, because Blasphemy. 

It ia Crime, becaiise a violation of the Natural Law of Human Brother- 
hood. 

It ia Sin, because it raoc'ks the Father of All, in buying and selling, and 
making beasts, of beings He has declared were made in " His image," and 
therefore immortal. 

And yet, there are some Lawyers and Priests — not " Scribes and Phari- 
sees, hypocrites 1 " — in the State of New York, who tell us that such viola- 
tions of the Avritten and unwritten laws of the Deity, can be Human Law ! 
That the Lavra of God, as written in the Bible, and on Man's Nature, can bt 
repealed by man at will, and other laws substituted for them. That Sin 
against the author of our being, can be Law ! 

Even George P. Comstock — the leading counsel for U. S. Deputy 
Marshal Allen, indicted for kidnapping the man Jerry—on the recent trial 
of the case in this city, deliberately and repeatedly " admitted Slavery to be 
a Sin." This admission does not prove it to be so ; but from such a source, 
on such an occasion, and wth such deliberation of manner, it is worthy of 
note. And if .slavery be a Sin, it is of course a Crime for any act towards 
a fellow-man that is sinful, must be criminal. 

What, then, are vve to say of the man who maintains that Sin and Crime 
can be the web and woof of Law! In the perfect system of laws which the 
Almighty has established for the government of the universe, Crime and Sin 
are not Law, but are rebellion against Law. Therefore, he who maintains 
that Crime and Sin can be Law, maintains that Man ia higher than God. 
The power to repeal an existing law, and to substitute another in its place, 
must be equal or superior to the power which esUibliahed it. Hence, if it be 
maintained that man can make Crime and Sin Law, it must also be m:dn- 
tained that man is the equal or superior of his Creator. And hence, also, 
he who maintains that Slavery can be Law, ia a "Higher Law'' man, but 
with Man above, and the Deity and Ilia laws, under foot. 

Such is the logical attitude of those who maintain that Slavery can he 
Law. Was Fanaticism, so crude, ao blind, so stupid, so infatuated, ever 
known before? Away, then, with such nonsense ! Away with this barter- 
ing of men's brains — ^with such stultiQcation of the noble intellect of man, 
given for the sacred ends of usefulness and happiness! And by all that is 
sacred in human suiTering .and woe; by all that is sacred in human hopes 
and happiness ; by the inevitable degradation of oppressors and oppressed ; 
by their love for themselves, not less than by their love for their neighbors ; 
by the ever pressing obligations of Truth ; by their inextinguishable venera- 
tion for the sacrednesa of Law; are the professed friends of Freedomi bound 
no longer to commit perjury in this matter. They are bound by the moat 
solemn oath that cim touch the human conscience— professed fidelity to the 
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Right3 of All — not loni^or to bo traitors to Truth. Then will it bo de- 
clared by you — then must it be declared — that {Slavery can not be Law. 
That no Statute, upholding in any manner any pretension of American 
Slavery, can be Law, till God is dethroned, and His power and attributes 
made subservient and obedient to the will of man. 

Affiin : When or where on all the earth, except among professed pirates 
and freebooters, was it ever claimed that tiie possession of stolen property 
was conclusive evidenuo of ownership? When and where— by any, save 
pirates and freebooters— was it ever held that the purchaser of stolen 
property— even not knowing it to be such — was to maintain title for an in- 
Btant against the original owner? There is not a lawyer in America so 
idiotic, as to pretend that the mothers of the pnople now claimed as slaves, 
did not once own themselves. How came their mothers to be shives? By 
theft! They were stolen from their own possession. By what power of 
transmutation, then, does Robbery become Law ? And if Robbery can not 
be Law, what else than Robbery is every hour of involuntary servitude in 
America, to-day ? The world is dumb to such a question, for logic con- 
demns tlie world to silence. If a man steal cattle, or horses, or sheep, do 
their offspring, by any transmutation ever heard of, in law, become his own? 
And are they not recognized as stolen, when the original proprietor reckons 
with the thief? And so far from permUting the thief to call the offspring of 
the stolen beasts his own, though reared by himself, the law makes requisi- 
tion on him fordamageK,in the forms of imprisonment and fine. 

But only once, again. The villainy and robbery of American Slavery, 
to-day, can not be shouldered on dead negro stealers. In a large share of 
American Slaves, only from one-fourth to one-hundredth part of their blood 
ever came from Africa !— was ever stolen ! They are the sons and daugh- 
ters of Free Men, in the proportion of from one-quarter to ninety-nme 
hundredths of blood. Beyond re.ich oven of the shadow of sophistry, 
original robbery was committed on th«m, the hour they were born. 

Law, is a Rule of Right. Slavery, is a total Wrong. Therefore, 
Slavery can not be Law. 

What ! Arc the rights of man a bagatelle !— a mere gossamer, that wilts 
and withers at the touch of a human statute? Never! Rights are from 
God. They are indestructible. Man, can not create a Right. Man, can 
not confer a Right. Man, can not destroy a Right. The utmost limit of 
his power, is, by Might, to trample down Right, as the strong man can 
throttle that life out of a child, which of right belongs to it. So can the 
strong take from the weak that Liberty which belongs to him; but he can 
not take away the Right to that Liberty. Man can not create one particle 
of matter : he can not destroy one atom. The Rights of Man, like the 
m.ntter of the material universe, arc from the Great First Cause. Like that, 
they are for ever subject to His laws, and the objects of His guardian care : 
and by His almighty power alone, can they bo destroyed. Every hour a 
human being is held in Slavery, is that taken from him to which he has 
title by charter from the Almighty ; and, therefore, the involuntary servitude 
of an innocent man, is, at all times, under all pretences, all circumsttinces, 
all contingencies, and all co-sbinations, Robbery. And Robbery, can not 
be liaw. 

Then let the Pittsburgh Convention declare that Human Slavery, oak 
SOT BE Law ! 

Human Slavery either can be Law, or it can not. If it can be Lnw, you, 
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as honost men, and not hypocrites, arc bound so to declare. And not only 
to declare that it can bo Law, but to coaae forever what would then be 
contemptible cant, about the Rights of Man. You are bound frankly and 
boldly to decluro, that, as Human Slavery is within the competency of 
law, the regulations which shall control it, are of right to be left absolutely 
to the judgment and feelings of the enslavers. Are you to judge for another, 
in that which it is his right to do t Never! Then abandon your criticisms 
and denunciations of Fugitive and other Slave Laws, for they but accom- 
plish their purpose— tho enslavement and bensthood of human beings; and 
as to tho necessity and fitness of means to ends, they, not you, in that case, 
are tho rightful judges. You concede to them the riwht— the power— the 
authority— to legislate, and then are you to tell them how it shall bo done! 
What wonder that the proud and haughty tyrants, flout, your impertinence 
and insolence in your teeth ! 

But declare tho Truth, and how changed the scone ! How instantly all 
becomes clear ! How well defined the path of duty and of right! Man 
has Rights. Mankind are a Brotherhood. As a Brotherhood, each is re- 
sponsible to the eternal and unchangeable Law of his Creator ; and that 
Law is, "Thou shall love thy neighbor as thyself." Tlie first and highest 
duty which can arise under that Brotherhood, is, to maintain inviolate those 
Rights in the case of every human being, it is the right ffud the duty of 
all, to protect all. Here, then, in the condition of the Slave— by force, and 
force alone, deprived of all his Rights— you have business of your own to 
attend to, in viudicating his unqualified claims to be relieved from the 
unhallowed and piratical oppression which weighs him to the earth. 

Then, "why halt ye between two opinions?" If there be a God of in- 
finite attributes. Slavery h not Law. There is not room for debate ; and 
" he who is not /or the Truth, is against it." 

The man who— even by silence — concedes that Slavery can be Law; 
concedes all that any friend of Tyranny in the universe can desire. For if 
Slavery can be Law, then the provisions of Law to maintain and defend it^ 
must for ever bo such, and rightfully such, as the exigencies of the case de- 
mand. 

The logic of your position, not less than imperative obligation to Truth, 
demands of you the declaration that Human Slavery can not be Law. For 
what is the logic of your political position, if it be not antithetical to that of 
the two Baltimore Conventions of 1852? What has called you to Pitts- 
burgh 1 Is it the belief, that the Baltimore Conventions were partly right 
and partly wrong, in trampling Liberty under foot ? Is it your doctrine, 
that it is the manner in which the Rights of Man are cloven down by this 
Government, which concerns you and all defenders of the Right, and not 
tJie fact that they are cloven down ? Do you maintain, that liberty may 
be throttled by a silken, bat not by a hempen, cord? Is it your doctrine, 
that one man may be made the beast of another, on the Oath of twelve 
others, called Jurymen, and not by the wicked cunning or strong arm, of 
tho kidnapper? Is your logic so ductUe, that this infamous robbery and 
outrage — which language can not express, nor imagination conceive— be- 
comes " sanctioned and sanctified," when twelve men, named jurymen, and 
not a poor, bribed United States Commissioner, pronounce the execrable 
and diabolical sentence of tyranny? If such be the men who as- 
semble at Pittsburgh, as the chosen Opponents of Tyranny, and defenders 
of Human Rights, in the middle of tho nineteenth century, when at thew 
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very hearthstpneis* the form of Iiibovty lic3 bleeding and frostrato, tany God 
huvo merny oii them, as mankind novor will ; fdv tlioir momoty will rot, 
<iud pven the phasing (?alo refuse to bear n sigh to their romomhranco. But 
it will not bo BO. The millions on milUona of" poor dumb mouths," nil 
pvor this boftutifutl earth, who, in tlie totichinff eloquence of Hope break- 
ing through Dospair, are imploring you to stand by the Truth, are not, can 
'\oli be* doomed to such dark and overwhelming disappointment. 

To complete the statement of your political position.- The Baltimore 
Convention's do not even piotend to be friends of Liberty. There is noth- 
ing inconsistent, nothing illogical, in all their action. It is wholly consistent 
wifcli whatever professions they have made, to go for any possible tyranny. 
But jvou declare that Liberty ia sacred— that it is divine ! And yet, will 
you, by words, or by silence, say to the world, that Liberty can be extin- 
guished by Law? What a ludicrous antithesis you would form to the 
Baltimore Conventions!— metely exlsnding the odious line of Compro- 
mises: they, casting principle to the wirids, milking a Compromise of Men 
— you, professing Principle, making a Compromise of Logfic. One, exe- 
cr«;blO; the other, execrable and ludicrous. 

Does Slavery murder Liberty 1 With What, then, is our controversy?— 
with the mtii*der itselfj or with the mode and manner? Murder will— aye, 
it must— have its fitting incidents of horror. But the teal horror, is the 
murder. The murder is the great fact ; and when that ceascJa, it^ concOmi- 
tiinta— clear, necessary, indispensable concomitants— will cease with it. 

Men of Pittsburgh ! Is there one of you virho will stand up in Convention, 
and vote for a Declaration to put on the record of your proceedings, that a 
statute passed to make you a Slave, ca;n be Law? ff not, then will you 
not declare the doctrine to be Applicable to all men ? And if you will not 
do this, what becor of your professed Humanity — Brotherhood — Phi- 
lanthropy-^if you a^..^ to a single human I eiug, Rights you claim for your- 
selves? The question answers itself, now and for all time. The men Of 
Baltimore steer clear of all possible accusation of hypocrisy ; for they make 
no pretence that any human being is entitled to Liberty, save him who is 
able to get it and keep it. 

Make this noble and heaven-bom Declaration, that Slavery can not be 
Lkixr, and you challange the logic of the universe. The final issue is made 
up. Slavery can be Law, or it can not be Law. The Lavl'yer must lay 
down his pettifogging; the wily, and hard-hearted Priest his mystification ; 
and both must stand before community, grappling with the stern, pithy logic 
of this Declaration. It must be yea, or nay. Moreover, if Slavery can be 
LaW, they must show how it can be Law. They must show how the thing 
can be doiie. Thb people will, at once,determire what Law is ; they know 
what Slaveiry is ; and they will require of them to show by What process tlie 
two can be made one. 'The p^.ople will require the details, step by step, of 
the mdd^ in which, by Law, a man can be made not a man, but a beast— a 
thing— a chattel. Where, th6n, will stand the Lawyers and the Priests, who 
now tell the people that Slavery can be Law? The Lawyers will " siir- 
reriderat discretion;" while the unprincipled portion of the priesthood, will 
have to content themselves with their blasphemous attempts to prove the 
harmony of Slavery and Revelation ! They can not beg the question. They 
raiUst prove every inch of ground on which they stand. At one blow, you 
drive them to this ^o^ition. They say Slaviery can be Law. You deny that 
Slavery can be Law. The burden of proof falls on them. Tliey haVe the 
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allirmative J and thty must maintain it, ortlioy will be SConliiil by a cheated, 
insulted, outraged people. And, rest itssurcd, the parley will bo a short biu'. 
On ono aide, it will bo maintained that Slavery is Law: on tho' other, that it 
is Land Piracy. This diatinction is broad ; and the whole people will se6 at 
a glaneo tliat Slavery must bo one or the other. It is aolf-Cv'idont, that it 
can not be both. Then let there l)o no tears of the decision. But hoiv can 
this decision bo made, unless you iirst make the issue? Do it, and you will 
bo tHum2)hant. The domestic, social, and motal affections of our nature, 
whicli in t]<e pure eOul chime such sweet and unceasing rauaic in praise of 
the Creator's wisdom and goodness, are incorrupt in the groat body of tJio 
people ; and not more snte is the lightning in its aim, not move true the 
needle to the pole, than the fidelity of these impulses' in reaching the Truth 
in such i>n issue as this. 

Make the Declaration !— and American Slavery can never know another 
hour of even comparative quiet, till the delicious music of its last expiring 
groan «hall have been heard. This mighty, yet simple Truth, tviil stalk 
abroad and haunt them at every turn ; and in the agitation to which their 
troubled minds will force them in a vain attempt to drive it from the face of 
the earth, they will agitate JSlnvery to death: — "A SmcroE!" being solo 
and fit memento, to perpetuate the memory of the fact that so deformed, 
monstrous, and abhorrent a thing, ever had existence on this fair earth. 

Make the Declaration! For in moral sublimity, it would be without a 
parallel in the annals of mankind. 

Make the Declaration ! It would shako the foundations of Despotism, as 
an electlib shock the firm earth. It would break the last slumber of tyranny. 
Slavery not Law ! What then ? Piracy ! — Robbery !— Outrage ! 

Make the Declaration ! It would Kght the Pomethean fires on tlie altars 
of Freedom throughout the world; and thence, sweet incense from the 
hearts of all the hopeful find hopeless lovers of Liberty, would Hse forever 
to the memory of the brave, and heroic, and gi'eat men, who made it. Ii 
would be like the lurid ligh<ning athwart a lowering sky; revealing the path- 
way of Hope, which, in painful, iaitering, and toilsome Steps, the devotees 
of Liberty will yet traverse to Victory. 

Make the Declaration! It would be the Great Act of the Age. It would 
stamp the Age ; and give to it character in legend, in song, and in story. 
But language seems feeble and worthless, when we wish even to glance at 
the issues of the mightiest, and most heroic, and most imposing Declaration 
ever put forth by man, under similar circumstances. Its vastness— in in- 
fluence, widening and deepening as it moves down the stream of time— puts 
even imagination at fault. 

ftlake the Declaration ! For by it you speak to the world in an immortal 
voice. 

Make the declaration ! — and you forever escape designation as a band of 
" whited sepulchres!" — "hypocrites" — who professed to love their fellow- 
men, and then, like knaves or cowards, betrayed them ; thus earning the 
deep, bitter, and everlasting execrations of the Oppressed of all ages and all 
Lands, but that hate and scorn would be smothered in pity and contempt. 

Make the Declaration ! For what a thrill of joy it would send through- 
out the intelligent universe of God ! The myriads of oppressed men and 
women of the earth, with one accord, would take up your glorious key-note 
to the Song of Deliverance, and the hosts of heaven would respond in melo- 
dious harmony. 
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Make tho Declaration ! It would oast Ha clear and beautiful light 
through tho viata of distant ages, revealing in perfect outline the comely 
proportions of the Temple of Liberty ; while the uncounted millions of 
sorrowing and oppressed — hitliorto deprived of their fair share of God's 
heritjigo— calm and rejoicing, would forever quietly repose in its mighty 
shadow. 

Make the Declaration ! And if, in the hour you mnke it, every man of 
you were to descend to tho silent tomb, you would have accomplished 
more for the redemption of the human race from tho thraldom of degrada- 
tion and sorrow, than, without it, you could accomplish in a myriad of 
lives, such as in the order of nature arc allotcd to man. 

Make the Declavation ! For remember that Falsehood is ever born of 
Polly. Remember, that " Corruption wins not more than honesty." Re- 
member that the "instincts of the people are wiser than the wisest stiitcs- 
raan." Remember, that the mind of man, as created, not as perverted, 
is the guide of the devotees of Truth. Romembci-, that tho irrepressible 
and inextinguishable impulses of every human being in tho universe, in- 
stantly respond to the truth of the Declaration, as applied to himself. Re- 
member, that if you fail to declare one jot or tittle of what you believe to 
be true, on this question, you arc neither more nor less than a set of trtui- 
ing Politicians. Rem'^mber, that he is a fool, vtrho sets about building a 
Temple to Liberty, part of Truth and part of Falsehood— part of Justice 
and part of Outrage/ Remember, that the friends of Freedom expect of 
you to lay, deep and broad, the foundations of a true Political Church, on 
this Western Continent, and not to see how you are to get the largest con- 
gregation in 1852. Remember, that your action will prove you the proudest 
of heroes, or the veriest of cowards: For this is the hour, when Liberty 
prevails not on one foot of God's Earth. 

What a spectacle, for the contemplation of the Present and of all Future 
Ages, if the hundreds of Delegates assembled at Pittsburgh — like the four 
hundred Magyars of the Hungarian Diet — were to rise as one man, and 
swear before Heaven and Earth, that Slavery, can hot be Law ! 

Very Respectfully, 

Your obedient servant, 

WM. LUSK CRANDAL. 

Stkacuse, August 7, 1852. 



